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PREFACE. 


This treatise has been compiled for helping the 

students in passing through the University Examinations. 

All necessary and important matters have been prominently 

brought to their notice in the shape of questions; and answers 

have also been added with the view of instructing them as 

to how particular questions require to be answered. Care* has 

been taken to make this book contain all matters necessary 

for a text-book on Jurisprudence ; and they have been 

arianged in a way, which will, I am sure, be highly useful 

for reference and recollection. Besides, it will be seen that 

if the questions be taken out, the answers themselves will 

form a continuous series of nutters like an ordinary book. 

■ 

Important and instructive University Questions have been 
introduced in the book, when it has. become possible to do 
it without disturbing the due order and continuity 01 the 
subjects. 

University questions and answers have been added in 
Appendix A ; and tables of division with regard to important 
subjects Jfave been added in Appendix B. In short, no pains 
have been spared for rendering the book m eveiy way useful 
to the Law students ; and it is hoped that it will prove to be 
a useful compilation. 
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JURISPRUDENCE 


CHAPTER I. 

JURISPRUDENCE. 

* 

Q i Defint Jurisprudence , ivith what other sc tenets rs 
it closely connuted > (B L 1870) 

Answer Jurisprudence is the “ formal sac uc of positive 
law It is closely conm cted with Ethics, Legislation and ’ 
Politics 

2 Trace the meaning of the word “ Jurisprudence” front 
the earliest time Shew how it has ban accepted hv all the 
nations of Europe 

A Originally the Roman term “ Junsprudentia” 
signified merely a “ Knowledge of Law”, but its present 
and modern acceptation is a “ Science of Positive Law ” 
With the progress of society, the subject of Law gradually 
lose into mipoitance, and came to be highly thought of hence 
C iccio, who originally descubed a Jurisconsult as a “ person 
skilled in the laws and in the usages current among private 
citizens and in giving opinions and bunging actions and 
guiding bis clients aright,” descnbes Civil Law latterly as an art 
like Astronomy, Geometry and dialectic &c , dealing with the 
pursuit of truth , and Ulpian considered Jurisprudence as “the 
knowledge^ of things human and divine, the science of the 
fust and unjust ” Thus the same term which originally, 
signified a mere “Knowledge of Law” came latterly to imply 
a branch of philosophy and ultimately “Science of Positive 
Law.” 

The Greeks at first borrowed the term “Jurisprudent” from 
the Romans as they could not find an appiopnate vernacular 
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\eroi for it in their own language ; and probably they did 
not like to use any vernacular term for it. Subsequently, -the 
Other nations of Europe have also accepted it in their own 
languages owing probably to the fact that they are 
by habit not inclined to call a branch of knowledge by a 
vernacular name. 

3. To zv/iom is the world ifidebted for the origin and 
designation of the “ Science of Law ” l 

' A. To the Romans, and specially to Pomponius, 
who’tailed it funsprudens. 

4. What is the need of a “Science of Law ” l 

A. As law has to deal with and provide for human relations 
and events , it gradually increases in bulk, and becomes 
the more and more complex with the progress of society ; and 
thus in course of time, it becomes a huge mass of complex 
matter, quite impossible to be digested and mastered by any 
person. Hence, it becomes necessary to search for and 
understand the general principles, which underlie the various 
legal rules, and systems of law; and thus a “Science of 
Law” becomes necessary and comes into existence. 

5 . Mention some of the improper uses of the term 11 funs 
prudence ,” and give the meanings in which they are used. 

A. The term “Jurisprudence” may be said to be im¬ 
properly used in the following expressions :— viz. —(1) Juris- 
prudentia” in Rome denotes sometimes a current view of the 
law. (2) furisprudens constante\ —in which the term “Jurispru- 

■1 

dence” signifies the view, which the courts take of certain 
questions , (3) Equity Jurisprudence : —where it signifies law, 
the whole expression implying a book upon law as ad¬ 
ministered in the Courts of Equity ; (3) Jurisprudence of 
France or England implies the law which is in force in such 
country, of (5) Medical Jurisprudence i.e. a book treating 
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of important medical matters in legal proceedings. It is.* 
better expressed as Forensic Medicine, or Medicine Legal. 
(5) Architectural Jurisprudence. 

w r 4 *What is the appropriate subject of Jurisprudence , and 
wltlft is its province ( (B L. 1887) 

A. The appropriate subject of Jurisprudence is positive 
law , i. e —law established in an independent political, 
community by the express or tacit authority of its sovereign, f 
The province of Jurisprudence is “ to set forth and explain 
the comparatively few and simple ideas which underlie* the 
infinite variety of legal rules as existing in the different 
systems of law.’* 

7. What are three great epochs in the history of 
ancient Jurisprudence l The fundamental assumption with 
which the history of political ideas begins is historically false. 
Explain. (B. L. 1896 .) 

A. The three great epochs in the history of ancient 
Jurisprudence are—(1) The age of Themis and Themistes. 
(2) The age of Customary Law and (3) The age of Codes. 

The history of political ideas begins with the assumption 
that kinship in blood is the only ground of community in 
political functions. If so it follows that the memberships 
in early commonwealths were based on common lineage. 
What was believed to be true of the family was believed to 
be true of the house, tribe and of the state ; but it is found 
that each community has preserved records shewing the 
assumption- to be false. 

What sort of a Science is “ Jurisprudence ” t Illustrate 
it by examples . 

A. (1) It is a formal or analytical Science, as opposed to a 
material one^; for, it deals with human relations and incidents, 
and not with the legal rules t which control them. 
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Suppose a man masters all the laws as current in some 
countries, and finds that there is a common element in them 
all ; that they all assume several moral phenomena and were 
made for silimar objects ; then he may draw out a scheme 
of the objects, modes, and ideas common to them all, which 
would be a Science of Law. 

(2) It is a Science of Positive (actually enforced) Law ; 
and it is a posteriori derived from such human relations as 
have got legal status in the various Systems of Law. 

(3) It is a progressive Science ; for, it must keep pace 
with the progress of human relations and incidents. 

9. (a) Wkat do you understand by “Particular Jurispru¬ 

dence ” and “General Jurisprudence” as defined by Austin? 
(b) What ate Holland's reasons against the division of Juris¬ 
prudence into “particular ” and “ general”t 

A. ( a ) Austin says, “Particular Jurisprudence” is the 
Science of any actual system of Law or of any portion of it. 
The only practical Jurisprudence is particular. The proper 
subject of General or Universal Jurisprudence is a descrip¬ 
tion of such subjects and ends of laws as are common to all 
systems, and of those resemblances between different systems, 
which are bottomed in the common nature of man, or 
correspond to the resembling points in these several portions. 

{b) “Particular Jurisprudence ”—may mean (1) the 
Science , which is derived from an observation of the laws of 
one particular country, or (2) the knowledge of the laws of a 
particular nation. 

As to the first meaning, it may be said that it is not 
impossible to construct a Science of Law from the laws of 
a particular country, (the Science of Geology was mainly 
constructed from an examination of the strata of England), 
though it is true that when the field of examination is wider 
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the chance of the generalizations being correctly enunciated 
becomes also the greater. But in such a case, the particularity 
will attach not to the science itself, but to the country whence 
the mateiials are taken. A Science to be worthy of its name 
must be the same in every country ; and the principles and 
truths, whicffc it inclucates must hold good everywhere. As 
to the second meaning, it is to be remarked that it is utterly 
improper to describe merely practical and experimental 
(empirical) knowledge by a term, which befits the name 
of a Science. For these reasons, the above expression seems 
to be quite a mis-nomer, and therefore not at all necessary 
and desirable; and consequently the opposite expression 
“General Jurisprudence” becomes also unnecessary 

10. Is Jurisprudence capable of any such division 
as “ historical” and “philosophical” l Support your views 
by reasons . 

A It is true that Jurisprudence is in some respects 
allied to Ethics and Philosophy, and in some others 
to History It may be said that Histoiy, or Philosophy, or 
Geogiaphy supplies many facts for Jurisprudence. But the 
Jurist is to consider those facts with a view to find out the 
wants for the supply of which laws have been invented; and 
then to digest them properly without any regard to theii 
historical, or philosophical, or geographical distiibution. Some 
treatise on “ Jurisprudence” may contain more historical 
facts or metaphysical reasons than another; but such differ¬ 
ences are due to different persons having written on the 
same subject ; and they do not afford any ground for a 
division of the Science itself 

11. Is there any objection to the division of “ Jurispru 
dence ” into “ civil ” and, “ criminal , ” or “ private. ” and ' 
“ public”? 
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A. There can be no objection to the division of a Science 
into its several departments. Hence, the above expressions 
seem to be quite proper and unobjectionable. 

i 

Sum up the above conclusions :— 

A. The word “ Jurisprudence ” is wrongly applied 
to actual systems of Law, or to current vievbs of Law, 
or to suggestions for its amendment; but it is the 
name of a Science. This Science is a formal, or analytical, 
rather than a material one. It is the science of actual, or 
positive law. It is wrongly divided into “ general,” and 
“ particularor into “philosophical,” and “historical.” It 
may therefore be defined provisionally as the formal Science 
of Positive Law.” 

13. Determine the place of Jurisprudence in a system 
of classification of the Sciences. (B. L. 1882.) 

A. See Table I. App. B. 

14 IVhat are the defects of Bentham's division of 

jurisprudence ? (B. L. 1896.) 

A. See Table II. App. B., from which it will appear 
that “ Unauthoritaiive Universal Jurisprudence ” is alone 
entitled to bear the name of the Science ; but it is desirable 
that a Science should bear a simple name, and not such a big 
name with so many epithets. Besides, there is no reason for 
distinguishing it from the other departments of the subject, 
which do not exist. 

15. Describe and illustrate the method which have been 
employed in carrving on investigations in the science of Jurispru¬ 
dence. (B. L. 1882). 

A The method employed by Austin is first to determine 
the province of Jurisprudence by describing the boundary 
which severs it from the regions lying on its confines, and then 
to analyse the leading notions which pervade every system of 
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positive law ; e. g. persons, upon whom or for whose benefit* 
laws are made; things , acts, forbearances which are subjects 
of law. Wish, ox desire in the sense of motive , will, intention, 
negligence, &c., i. e. motives belonging to the modus operandi 
by which laws stimulate or prevent human action. Lastly, he 
analyses tllg complex though familiar motives of right and 
injury 

Professor Holland first determines that Jurisprudeme is the 
formal Science of Law. Then he goes on to divide Law into 
(i) the order of the Universe and (2) a rule of human AUion ;■ 
and he sub-divides the latter again into (a) Law ptoper or 
positive, and (b) other rules of human action. ' He goes on next 
to discuss what are the sources to which Law owes existence and 
what is its object. Law is then considered as conferring rights 
and creating duties; and hence they are analysed and classified) 
J^aw is divided into (1) Private Law, (2) Public Law and 
(3) International Law; and each of these classes is dealt 
with separately an the various phases of “rights” and “ duties’* 
with a chapter at the end being added on the subject of 
“Application of Law.” 


CHAPTER II. 


LAW. 

16. Hoiv does Bentham define “ Law,” or “the Law” ? 
Shew how his definition cannot be said to be correct when 
applied to the Roman, German and French systems of Law ? 

A, Bentham defines “ Law,” or “ the Law ” as implying 
the “ sum total of a number of individual laws taken 
together.” But this definition is ambiguous, when applied to 
the Roman, German and French Systems of Law.;'- for, the 
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■Roman “Jus” the German “ Rechtf and the French “Droit” 
which are equivalent to the English term 41 law,” cannot in 
fact be said to express nothing more than “ the sum total of 
a number of individual laws taken together.” These terms 
imply (lithe sum total of Urns; (2) the sum total of rights 
(Jura, Rechte, Droits) ; (3) the sum total of all<*nat is Just 
(Justum, recht, droit): and hence, when Jurisprudence is said 
to be the Science of Jus , Recht or Droit , it would mean that it 
is the Science of (1) Law, or ( 2 ) Rights, or (3) Justice ; and 
•thus 'the definition of Jurisprudence as given before would 
be quite ambiguous, as three different things , and not one 
particular and definite thing, would be implied by it. 

17. State how the definitioti of Jurisprudence as “the 
Science of Law ” is acceptable in English Law ? 

A. The term “ Law ” in its abstract sense is in the 
English language free from any suggestion of the aggregate 
of rights or of the aggregate of just things as is implied by 
the terms “Jusfi “ Recht? and “droit”; and hence, the 
above definition is not liable to such ambiguities in England 
as shown above ; and it may therefore be accepted as useful 
and satisfactory. 

18. What are the objections against the definition of 
Jurisprudence as the Siience of Law and how may they be 
met? 

A. Though the abstract term “ Law ” does not imply 
the aggregate of rights or the aggregate of just things, it 
suggests all the meanings in which the concrete term “ a law ” 
is used in the English language ; and as these are numerous, 
the conception of Law becomes vague and obscure. In order 
to meet this difficulty the Jurist is required to select that 
particular meanings which he admits into his Science. Be¬ 
sides, it;will appear that heterogeneous as the different senses 
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of the term “ a law ” may at first appear, it is not hard to 
trace connection between them, and the earliest sense of it is 
not widely different from the latest and most accurate one. 

19. Trace the use of the term “ a law ” from the earliest 
time. Shew how the later uses of it have arisen ? 

A. The Shepherd who guides his flock, and the head 
of a family who controlls its affairs, seem to have been the 
earliest law-givers. Their directions were the earliest laws 
as orders given by those who had power to enforce their 
obedience. The original and the popular conception of law 
is “ a command,” which prescribes a course of action and' 
punishes breach of it. This conception necessarily implies 
that of a law-giver who has power to enforce his commands, 
and out of this original use has arisen many other uses some 
of which are proper qr metaphorical. 

19(7. The strongest intellectual tendency of mankind is the 
anthropomorphic. Develop this idea and show how the deriva¬ 
tive uses of “ a law ” have arisen. 

A- Man is a mystery to himself; but external nature is a 
greater mystery to him He tries to explain, however, the 
latter by the light within him. As he governs his family and 
flock, he supposes that unseen beings govern the waters and 
the winds ; and as he observes greater regularity in nature, 
he thinks the numbers of such beings at work are fewer till 
he arrives at the idea of one great God, or Nature &c Be¬ 
sides, men have almost always held some rules as binding on 
them on the ground that they have been revealed to them 
by some super-human power or gathered by them from a close 
observation of the Nature as indications of the will of that 
power. Hence such expressions as Laws of God, Laws of 

Nature, Laws of Morality, Laws of Beauty, &c. have arisen. 

, " • 

The world with all its varied phenomena was originally 
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studied as a whole; and the facts of nature and the doings 

r 

of men were equally conceived of as ordained by the Gods. 
The separation of the Sciences to which we are now accus¬ 
tomed was also unknown before. These facts go to explain 
why the same name was given to things so different as are 
implied by the terms Laws of God ' Laws Nature &c. 
mentioned above ? 

19 b. Shew how the idea of a law changed in later times 1 
, k. In course of time, the great problem viz. % study of the 
world as a whole, was gradually broken up into a number of 
* minor problems ; and hence, there occurred a division of 
the Sciences. A line was then drawn between those Sciences 
which deal with the external nature and are called 
“ theoretical ” or ‘'physical” Sciences and those which deal 
with the actions of men and are called “ practical ” or 
Metaphysical Sciences. The term “ Law ” thus came to be 
used in the sense of (1) '‘order ” of the universe in the case 
of the former class, and in the sense of (2) “a rule of human 
action ” in the latter class of Sciences. As the term “Law” is 
most used in the latter class of Sciences, and is most needed 
in them, it is reasoncable to say that the sense in which it is 
used in them is its proper meaning; and its use in the 
former class of Sciences is improper , or merely metaphorical. 
Jurisprudence deals with law in the sense not of order but 
of a rule of conduct; but all such rules are not strictly 
speaking laws as will appear later on. 

'20. Shew how do the rules j of human conduct differ from 
each other and what are tke common characteristics in them ? 
How would you define “ h zv ” as a rule of human action t 
A. It is well known that some of these rules are obeyed by 
all nations and in all countries, while others are observed in 
some' countries, or by some nations. Again some of them 
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relate to the fundamental institutions of society, while others 
to its* pettiest details. Some of them are enforced by the 
highest sovereign power, while others may be violated easily 
by any person. For these reasons it is said that these rules 
differ widely ; but though they do so, there are also many 
common el^nents in them and the same may be described as 
follow:— 

(1) They all are, or may be, expressed as distinct pro¬ 
positions and addressed to the will of rational beings.' 

(2) Of the two kinds of propositions, which may be so 

• t 1 

addressed, they are commands i. e., precepts in the sense that* 
obedience to them depends on the will of those who 
command, and not in the sense of counsels. 

(3) They are accompanied by sanction i. e., they imply, 
if they do not express that their author will see to their 
being obeyed. 

(4) They are general commands as opposed to special 
commands which enjoin on’y particular actions. 

20 a. Criticise the expressions “ laws of honour ” or “ laws 
of etiquette .” 

A. In these expressions, the word law is used by way 
of analogy merely to indicate a rule of action or a precept\ 
and not in its strict sense. 

20 b. With what rules of human action are laws proper 
most canfused ? 

A. With those rules of human action which are called 
Laws of God, Laws of Nature, and Laws of Morality. 

20 c. How does Sir Walter Raleigh divide laws ? 

(1) External or uncreated; (2) natural or internal; (3) 
imposed or of addition. The last one is again divided into 
divine and human. 



CHAPER III. 

LAWS AS RULES OF HUMAN ACTION. 

21. What are the common characteristics of the moral or 

practical sciences. , 

A. They deal with the phenomena of human action, 
including all volitions whether accompanied by external move¬ 
ment or not. They postulate a will free to be influenced by 
motives presented to it and also the determination of the same 
having regard to rules of life and conduct. They have many 
common ideas, e. “ freedom, act, obligation, sanction and 
command. 

22. How does Holland divide the Practical Sciences ? 

* 

A- See Table i. App. B. He divides these into (i) 
Sciences dealing with states of the will, irrespactive of External 
44 manifestation in act” which he calls Ethics ; (2) Sciences 
dealing with the same as manifested in action, which he calls 
Nomology. The former deals not only with the sort of acts 
which men do, but also with the sort of men who do them.” 
The latter on the other hand deals entirely with the conformity 
or non-conformity of outward acts to rules of conduct.” “Ethics 
is the science of conformity of human character to a type 
Nomology, of the conformity of actions to rules.” The former 
deals with the “duties which are binding on the conscience” 
while the latter, with the “rights which are the elements of 
social life.” 

ir 23. How does Kant define Ethics ? Discuss it. How may 
Nomology be similarly defined ? 

A. Kant describes Ethics as dealing with the “ laws for 
which external legislation is impossible ” Ethics is the science 
which deals with the rules which when known are adopted by 
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the will as* its objects or aims. Legislation cannot control the 
will . itself but only its external expression in act; and hence, 
the above definition is correct. Nomology may be similarly 
defined as “the science of the totality of the laws for which an 
external legislation is possible.'’ 

24. Hi ^ does Prof. Holland divide Nomologv ? 

A. See Table I. App. B. fie divides Nomology as the 
science of External action into (1) science of rules enforced 
by indeterminate authority including Moral Laws and Laws of 
Nature ; (2) Science of rules, enforced by determinate authority 
•including Divine Laws and Positive Law. 

MORAL LAW. 

25. What are “ Moral Laws ?” What is their common 
characteristic l What do they include f and how are they 
diidved ? 

A. “ Moral Laws ” are rules of external human action 
enforced by indeterminate authority. Their common charac¬ 
teristic is that they rest upon public opinion, and though no 
definite authority can be appealed to in case of their breach, 
yet those who obey them are regarded with favour and those 
who disobey them with disfavour by society in general or by 
a section of it. They include “ usage in the pronounciation 
of words, in the choice of dress, of social demeanour, of eti¬ 
quette, or of honor between gentlemen, as well as the gravest 
principles of morality, specially so called.” Their common 
feature is that they are received in certain circles of society 
and their breach exposes the delinquent to “ridicule, hatred 
or coercion. The weakest forms of these rules are rules of 
Fashion, deviation from which is called vulgarity or eccen¬ 
tricity, and which exposes the transgressor to penalties varying 
from a smile to expulsion from society. The ru/esof'Honor 



14 


JURISPRUDENCE. 


are somewhat stronger, breach of which is called “ conduct 
unbecoming a gentleman.” The most important moral, rules 
are principles of morality called Positive Morality, the breach 
of which is called vice. 

26. How do you distinguish the rules of Fashion and of 

Honor , from the rules of Positive Morality so far ar the origin 

& 

and authority are concerned ? And hoiv are they distinguished 
from Positive law ? 

A. The rules of Fashion and of Honor are said to be 
more or less conventional; and they have grown up in socie¬ 
ties in which they were found to be beneficial. The rules of 
Positive Morality seem to have grown up from (1) religion, 
(2) speculative theories, and (3) necessities of existence ; and 
they are distinguished from Positive Law on the ground that 
they do not depend upon a direct interposition of political 
authority and their sanction is based upon public sentiment. 

27. To what are due the differences of moral principles in 
different countries ? 

A. They differ on account of difference in climate, situa¬ 
tion, local circumstances of the country and the necessities 
and exigencies of the people. 


LAW OF NATURE. 

28. Describe what do you know of the Law of Nature. 
What are the different senses in which the expression has been 
used\ and what deductions may be made from the same ? 

A. Law of Nature is the most important portion of 
“ Moral Laws? regulating such external acts of men as are 
thought fit for political enforcement. They rest upon public 
opinion and are enforced by it It has been used in three 
different senses, viz., (1) in comparision with Positive Law, 
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which is said to be variable and arbitrary , it is said to be such 
law, which is “ immutable and in accordance with nature.” 
(a) The law “ which prevails both among men and animals 
and controlls the union of sexes and nurture of offspring.*’ 
By virtue of this sense of law , all men are said to be equal 
as before th^^rowth of society they were governed by it; it is 
the Jus naturale of Ulpian. This sense, however, is not con¬ 
sistent with the idea of law, as it is addressed to a blind 
instinct , and not to a rational will ( only when it may be called 
law ). Besides, to think of legal rights before the origirr'of 
society is not correct ; for, law is a human institution, and 
arose with the progress of society : and hence, this view of 
law has not been accepted by the people. (3) A body of rules 
which are uniform among all nations, i.e. t in the sense in which 
the expression Jus gentium was used among the Romans. 

The deductions which may be made from the doctrine of 
Jus naturale are :—(t) some acts though not forbidden by the 
Law of Nature may be forbidden by the Positive Iaw, e.g. y 
the act of growing tobacco in England. Such acts are called 
mala prohibita and not mala in se. (2) Positive Laws are said 
to be invalid when they conflict with the Law of Nature. 
(3) Natural law has been often called in to justify a departure 
from the strict rules of positive law. (4) Law of nature is 
considered to be superior to Positive Iaw, as it is supposed 
to arise from Nature; and hence, arise the body of rules called 
Equity to fill up gaps and deficiencies of Positive Law. Such 
are the cases decided in India according to the principles of 
“Justice, Equity and good conscience.” (5) The exceptional 
rules of “Law Merchant” have been explained as derived 
from Natural Law. (6) When a foreign Judgment is refused 
recognition in English Court as opposed to Natural Justice the 
objection is limited to the procedure by which the Judgment 
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was obtained. (7) The Science of International Law is based 
entirely upon the Law of Nature. 

DIVINE LAW. 

29. Relate what are Divine Laws. 

A. Divine Laws are the rules of human action, set down 
by or supposed to be set down by a determinate authority viz , 
by a God or Gods. They refer to the direct revelations of the 
will of a superhuman power, and also to the indirect intima¬ 
tions of that will as known by the term Conscience of a man. 
The breach of such law is called a sin which, it is believed, is 
sooner or later to be redressed by temporal reward or punish¬ 
ment as amongst the Jews, or in a state of future existence as 
amongst the Christians. Austin uses the expression “ Laws 
of God” for Divine Laws. 

30. How are Laws proper distinguished from other Laws 
and how are the latter called Laws ? 

A. All other rules for the guidance of human action 
except Laws proper are called Laws merely by analogy ; and 
all rules, which are not really rules for human action are 
called Laws by metaphor only. 

31. Trace that meaning of L,aw which is the proper sub¬ 
ject of the jurist ? 

A. Laws of God are first distinguished from human Laws. 
The latter is divided into (1) Laws set down by any human 
authority and (2) laws set down by a sovereign political 
authority. Law implies in the practical sciences (1) a rule 
of human action (2) a genera! rule of human action taking 
cognizance of external pets enforced by a determinate human 
authority which is paramount in a political society. In short, 
“Law” is a general rule of human action enforced by a 
political sovereign authority. 
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CHAPTER IV. 

POSITIVE LAW. 

32. II'hat do you understand by the expression Positive 
Laiv t (LLL. 1874.) 

A. Positive Law :—implies the “law established” or 
“ positum" in an independent political community by the 
express or tacit authority of its sovereign or supreme govern¬ 
ment ’’ In other words, it is the actual or proper law yf a 
.country, so called on the ground that it is “ imposed by a 
definite authority (sovereign) upon definite persons (subjects).” 

,* 32 a What is Law in the proper seme of the word t In 
what other senses it ts used? ( B l,. 1870). 

A li Ia7v” in the proper sense of the word is Positive Law— 
as defined above. Professor Holland discribcs it as “a general 
rule of external human action enforced by a sovereign political 
authority” ; or t “a general rule of human action, taking 
congnvance only of external acts, enforced by a determinate 
authority, which authority is human, and among human 
authority is that which is paramount in a political society ” 

“Law” has been therefore used in the sense of (1) “com¬ 
mand,” (2) ord» r of the universe, (3 rule of human action, 
and (4) lule of human action enforced by the sovereign in a 
society, which is positive law or law proper . 

32 b. Give a summary of the conception of the term Law / 

(B . Z. 1889). 

A- See Q. 19, 19 a and 32 a. 

32 c. What are the Essentials of a law ? Classify the 
various hinds of laws. (B . Z. 1872.) 

A. See Q. 20, 31 and 32 a. 

33. By -whom was law proper first called Positive Law ; * 
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■ How is “ law" as a rule of action distinguished from other 
rules of action l 

A. Law Proper was first called Positive Law by Austin. 
It is distinguished from other rules of action by the fact that it 
is imposed and enforced by a definite authority, who is the 
sovereign in a political society. 

. 34- Analyse the definition of Law as given before and relate 
what are the important words in it. 

A. The definition of law as given before implies that (i) it 
exists in a political society only ; and that it does not exist where 
there is no such society ; (2) it is enforced or in other words 
breach of it is punished by the paramount head of that society; 
{3) it is a rule relating to the external action of men independent 
of their will , and (4) it is a general rule. The important word** 
in it are—( i f general, (2) rule of action, (3) external, (4) enforced 
(5I sovereign, (6) political authority. 

.35 Exp l tin each of the above words as used in the defini 
lion of law. 

A. The word general as used in *the definition of law is 
opposed to particular ; what applies to a particular or special 
case is not law, but what applies to the general body is a 
subject of law. Rule of action implies not order, but a fixed 
rule for doing a thing. External— implies irrespective of any 
internal will. Enforced —implies that breach is punished. 
Sovereign - implies paramount head. Political authority— 
implies power in a political society. 

36. What is your conception of a Political Society ? 
(B. L. 1873.) 

A. A “Political Society," or “a State” is an “association of 
men in which one member or a certain definite body of 
members possesses the absolute power of issuing commands to 
the rest, to which commands the rest are generally obedient.” 
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A STATE AND A PEOPLE. 

,-36. A, What are the two essentialparts of a State ? 

A. A State consists of two essential parts— viz , the 
Sovereign , and the Subject. 

37. Define a “ State" What are the two aspects of the 

sovereign part of a State 1 (B. L. 1898.) * 

A A S^ite is “ a numerous assemblage of human beings 
generally occupying a certain territory amongst whom the 
will of the majority or of an ascertainable class of persons is 
by the strength of such majority or class made to prevail 
against any of their member who opposes it ” The sovereign 
p£rt of a State has two aspects, viz. —(1) external i.e.,‘ indepen- 
dent of all control from without; and (2) internal , i.e. para¬ 
mount over all actions within. 

38. Define a “ Peop’e " and compare it with a “ State." 

A. A “ People ” implies a large number of human beings 
united together by a common language, and by similar customs 
and opinions resulting usually from common ancestry, religion 
and historical circumstances. A State is either co-extensive 
with a People as in France; or embraces several “ Peoples ” 
(eg. Austria'. One “ Peop 'e” may enter into the composition 
of several States as do the Poles and the Jews. A People is 
a natural unit, while a State is an artificial one. There were 
Peoples before there were States. 

39. What is a “simple State" and a “ System of States P 
Illustrate them by examples. 

A. A “ simple State is a State, which is not “bound 
in a permanent manner to any foreign political body, and is 
qualified to be a member of the family of nations.” States, 
which are not simple, are said to be members of a “ system of 
States ” ; and in such cases, they stand upon equal terms when 
they are called an “incorporate union” (<?. g., the German 
State and the United States), or upon unequal terms, when 
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the States occupying inferior position are called “ protected ” 
(e.g. the Republics of Anderve and San Marino) or “ under 
suzerainty .” 

40. Distinguish a Democracy from a Monarchy. 

. A. When the • supreme power of a State is vested in all 
the members of it, it is called a “ Democracy, ” and when 
the same is vested in only one. or more persons, it is called 
a “ Monarchy ,” or an “ Aristocracy .” 

4 1 . What do you know of the origin of States and Law ? 

. A. Originally, the States and Law were said to have 
divine origin. The earlier Greek poets and philosophers 
ascribed divine origin to the States and also to Legislation. 
“ Every law,” said Demosthenes, “ is a gift of God and a 
decision of sages.” Later speculators have explained the 
rise of States, or Political Societies by the hypothesis of an 
original contract. 

42. What is meant by the original contract of Society l 
(B. L. 1878.) 

A. The “ original contract of society —implies a con¬ 
tract between the sovereign and subject— viz. (of protection 
on the part of the sovereign, and of obedience on the part of 
subject) upon which the society is supposed to be based. 

43. Criticize Savigny's statements ( 1) —that a People never 
exists as such without its bodily form the State; and (2) a 
State is the highest stage in the procreation of law. 

A. Although there is hardly any trace in history of the 
transformation of a “ People ” into a “ State,” it is improper to 
affirm as c '-ivigny has done that a People never exists without 
a State. It is also not proper to say that a 11 State is the 

a ^ ® ® a 

highest stage in the pi ^creation of law ” for, morality may 
precede, but law must follow the organization of a political 
society. 
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44. What do you understand by “ supreme power ” ? (B. L. 
1870.)' 

A. The aggregate of powers, possessed by the ruler 
of a political society is called supreme power. It may 
also be defined as the final and 

possessed bySbe Sovereign in a Political State It is infinite 
in number and kind ; and it*is partly brought into exercise, 
and partly lies dormant. 

1 

45. Distinguish between the terms “ Sovereign ” and 
“ Sovereign body ” as applied to political society , Is the Queen of 
England a sovereign in the strict sense of the word ? State the 
functions op a sovereign body with regard to law. (B. L. 1875 ) 

A. When the ruler of a State consists of a single person', 
he is called the Sovereign ; but when the ruling power consists 
of a number of persons, it is called the Sovereign body. The 
Queen of England is called a Sovereign out of courtesy ; and 
she is no Sovereign in the strict sense of the word. The 
functions of the Sovereign body with regard to law is to make 
and enforce it. * 

46. {a) Explain the position that Sovereig?i power is 
» 

incapable of legal limitation , (h) Is a pledge given by a Sovereign 
ruler to enhance the amount of revenue payable by a class of his 
subjects binding on his successors l {B. L. 1894.) 

A- (a) The Sovereign authority is said to be supreme, and 
absolute from a purely legal point of view. Indeed, as law is 
supposed to proceed from the Sovereign body alone, it is not 
proper to say that the latter is limited, or that its acts are 
illegal. But as a matter of fact, the Sovereign rules a country 
for the sake of the people living in it, and he cannot therefore 
totally neglect the duties which he has assumed, (b) Yes, it 
is binding on his successors. 

•47. {a) What according to writers on International Law is 


highest power which is 
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a “ half-sovereign State ?” (b) May Cooch Behar and Baroda 

be styled “ half-sovereign States ?” f c) IVhat observations does 
Austin make on the epithet “ half-sovereign ?” (B. L. 1894,) 

A. A “ half-sovereign State " is a State which has political 
and sovereign power wi:hin its own territory, but which is 
subject to another State exercising political £fower over it. 
(b) Yes. (c) Properly speaking a State, which is politically 
subject to another State cannot be said to be supreme ; and 
Austin says, it is therefore not proper to speak of a State as 
half or imperfectly sovereign. 

48. How does Sir He?iry Maine attack the theory that 
all laws are rules enforced by a sovereign power ? How he 
may be met on this point l 

A He doubts the correctness of the above theory and 
points out real difficulties in its application to the facts of 
history. He asks whether the “ Village Customs of Punjab 
were enforced by Runjit Sing or the laws of the Jews during 
their vassalage to Persia by the great King at Susa ” But the 
following answer may be given to this question. There is no 
doubt about the correctness of the above theory when applied 
to the Western States ; and as regards the oriental tax-gather¬ 
ing Empires, some distinctions may be made in the relations 
of sovereignty with the village customs of the subjects. In¬ 
fractions of a village custom or local law may be enforced or 
tolerated. If it be habitually enforced by local authority, then 
it follows that it must be supported by the sovereign power; 
and if it is allowed to pass by without infliction of any penalty, 
it follows that there is no law strictly speaking which might be 
said to have been disobeved. It is convenient to hold that 
those rules only which are enforced by the sovereign are law ; 
but there are states of societies in which it is difficult to find 
such laws. 
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49. Show hoiv sovereignty is not capable of limitation by 
daw. <B. L. 1880.) How far is it true to say that the sovereign 
authority is supreme and absolute ? What are the views of the 
Chief Jurists on this point l 

A. Bentham, Austin and Blackstone agree on the point 
that the So^ujeign authority is supreme , and is also absolute 
from a legal point of view. Bentham thinks that the 
distinction between a free State and a despotic State so 
called, is leally due to the manner in which • the whole 

mass of power, which taken together is supreme, is distri¬ 

buted amongst the several ranks of persons who are sharers 
in it; and that they do not mean that the power vested 

in one State is less or more than that in another. As a 

matter of fact, however, it is not correct to say that the 
supreme power is absolute ; for, even Bentham admits that 
Sovereignty is limited by the express convention of protec¬ 
tion and obedience. Though the Sovereign of a Stale be 
not restrained by law, he avows his intention to govern the 
people for the benefit of the members of the society generally; 
and he cannot altogether neglect this duty. Public opinion, 
free p’ress &c work as preventives against the exercise of 
absolute power by the Sovereign. 

50 State the 7>iew of Sovereignty ivhich is held by 
analytical Jurists. What are the objections that have been 
raised against it on historical grounds. (B. L. 1897 ) 

A. The idea of Sovereignty has double character, as shewn 
before, viz., (1) paramount over all matters within, and (2) 
independent of all outside. Objections have, however, been 
raised against the doctrine that there can be no law without 
a State, especially by S. H. Maine. See question No. 40. 

51. What is meatit by delegation of Sovereignty l Give 
some examples of it that occur to you. ( B. L. 1874).. * 
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A. When the Sovereign “ substitutes for his own will the 
will of another person or body of persons,” it is said to delegate 
sovereignty. To confer the power of making laws, or declar¬ 
ing war, of making treaties, of granting a pardon, are examples 
of different kinds of delegation of Soverignty . 

52. Distinguish between the functions of th^/Lmvyer and 
the Legislator. ( B. L. 1873 ). 

A The Lauyer has to deal with the actual or positive law, 
while the function of the Legislator is to ascertain what ought 
to be the law. The function of the latter is ethical , his duty 
being to enquire what ought to be the law ; and he is to enquire 
what is the law in order to suit his intended provisions to 
the actual wants and to make himself intelligible. The Laiv- 
yer , on the other hand, has to confine himself to the actual 
or positive law, unless it be in any case vague, indefinite or 
defective, when only he might enquire what ought to be the 
law, assuming the Sovereign to conform to a certain standard. 

53. Discuss the proposition that laws are a species of 10m 
mands. Explain the terms command , duty and sanction. 

A. A command is a signification of desire ; and it is 
distinguished from other significations of desire ‘‘ not by 
the style in which the desire is signified, but by the power 
and purposes of the party commanding to inflict an evil or 
pain in case the desire be disregarded and the above theory 
is correct in this sense of command. But it is not correct, if 
the idea of reward be included in the idea of the word com¬ 
mand , or if it be particular and not general. When a person 
is liable to evil if he does not comply with a wish, he is said 
to be bound or obliged by the command; or he lies under 
a duty to obey it ; hence, the words command and duty are 
correlative terms, the meaning expressed by each being implied 
by the other. “ The evil which will be incurred in case a 
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command be disobeyed or a duty be broken, is called a Sanc¬ 
tion . 'The command or the duty is said to be sanction*d by the 
chance of incurring evil. The word command implies (i) a 
wish or desire conceived by a rational being that another 
rational being shall do or forbear; (2) an evil to proceed from 
the former a^d to be incurred by the latter in case of non- 
compliance; and (3) an expression of the wish by words or 
other signs. For Sanction , see also question No. 118. 

54. “ The proposition that laws ate commands must he 
taken with limitation .” Explain and discuss this statement , 
pointing out the limitations referred'to. B. L. 1893. 

Show how the anomalies arising from consideration of 
law as a command may be removed. 

A. A law has been long described as a “ command but 
though the statement is essentially true, it is inadequate and 
misleading. For, Austin has properly analysed a command into 
three things as shown in the previous answer ; but they are 
not sufficient to cover all laws ; e. g. laws, which are merely 
declaratory , or which, repeal the preexisting law, or which 
because they can be disobeyed with impunity are said to he 
of imperfect obligation Similar objections are also made with 
regard to the enabling statues, the laws conferring franchises , 
and the rules of interpretation or procedure. 

All anomalies , which arise from considering law as a 
command , disappear when it is considered as “ a proposition 
announcing the will of the State, and implying, if not express¬ 
ing, that the State will give effect only to acts which are in 
accordance with its will so announced, while it will persist, 
or at least visit with nullity all acts of a contrary nature.” 

55. State whether the following may be called L&W in its 
strict sense as used in furisprudence giving your reasons ; viz. 

(1) International Law ; (2) notifications by Government with 
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regard to rules of rank and precedence, and orders to wear 
mourning ; (j) commands of the sovereign to particular indivi¬ 
duals by name , orders issued by legal tribunals to individuals 
by name , orders of forfeiture to particular persons by name , the 
Acts passed for appropriation of revenue laws by Parliament ; 
(4) declaratory law ; (j) permissive law ; ff)) imperfect 
law. 

A. International law is no law in the strict sense of the 
word ; for, it deals with the different nations living in different 
political societies, and not with the people living in one politi¬ 
cal society, and has therefore no arbiter and sanction in case 
of breach except public sentiment. The (2) class of subjects 
are not laws as no sanction is attached to them. The (3) class 
are not law as the commands and orders are fat titular and 
not general. The (4) class are also not laws as they simply 
declare the duties and are no commands , The (5) class consist 
of revocations of command and are not “ commands,” and 
hence they are not laws. The (6) class are also not laws on 

1 

the ground that they have no sanction attached to them. 

56. It is said that no theory of religion or of morals , or of 
politics is involved in the strict view of law. How far is it 
correct ? 

A. Law, as defined before, does not really involve any 
theory of religion, morality, or politics, and it is equally true 
for Hindus, Mahomedans and Christians ; and also to the 
subjects of a monarchy or the citizens of a republic. 

57. What is the main distinction between Positive Law 
•and all other laws as related by Austin ? 

A. Austin distinguishes Positive Law from Divine Law, 
Moral Law and Law of Nature on the ground that it refers 
to what the actual law is, while the latter laws refer to what 
ought to be the law. 
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MORALITY AND LEGALITY. 

58. How does Thomasius distinguish between Morality and 
Law t State how such distinction cannot really be made. 

A. Thomasius distinguished Morality from Laiv by the 
fact that in the former compulsion is absent, while it is present 
in the latter. .But as Locke has well said, “ no man escapes 
the punishment of their censure and dislike who offends 
against the fashion and opinion of the company he keeps 
and hence, as Moral rules cannot be said to exist without 
appropriate sanction , no distinction can be really made 
between them and J,aw on the ground of absence or presence 
of compulsion. 

59. How do Morality and Legality differ prom each other ? 

Are they distinguished in the early stages of society ? (B. L.. 

1870 . 

A. Morality differs from Legality in this that the standard 
of the former is subjective , whereas that of the latter is 
objective; for, actions to be legal are required to conform to 
latvs, i. e., rules set forth by the sovereign body of a State. 
But they were not so distinguished in the early stages of 
society. 

60. Distinguish between La?t> of Nature , Law of Nations , 
and fus gentium. (B. L. 1871.) 

A. Law of Nature is a portion of Moral Laws, which 
supplies the more important and universal rules for regulating 
the external acts of men. It refers to the human or positive 
rules which are common to all societies in the character of 
law and morality, or morality alone. It implies also the rules 
or laws set to mankind by nature or th* 3 : society of the standard 
to which human laws ought to conform. That portion of 
Positive Law, which is common to all political societies and is 
palpably useful is called Natural Law by modern jutists. 

The Law of Nations is a portion of Moral Laws, observed 
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among different nations by mutual consent without there being 
any arbiter in case of dispute except public opinion ’It is 
properly speaking not Positive Law , but Positive Morality , or the 
moral code of nations. 

[us gentium was a body of rules, devised by the Romans, 
for regulating the disputes among foreigners, to whom they 
were unwilling to extend th.?ir Civil law. It was a system of 
Positive Law in force among the Romans as a body of rules 
which are uniform among all nations. 

61. Distinguish Positive Iaiw from Divine Law and 
Principles of Morality. ( P>. L. 1900!. 

A. Positive Law differs from Divine Law on the ground 
that it is set down by a determinate human authority, whereas 
the latter is set down by a determinate superhuman authority 
or God. Besides, the former is enforced by the sovereign, 
whereas the latter, it is believed, is sooner or later redressed by 
God In other respects except source and sanction, these two- 
laws are similar. Positive Law differs from the Principles of 
Morality or Moral Law on the ground that it is set down by a 
determinate authority, whereas the latter is set down by 
indeterminate authority. 

62. What do you know of the ronflict between divine and 
human laws t What is to prevail in case if there be any 
conflict t 

A. The State always takes care to incorporate into 
the Positive Law of a nation such laws and rules as are held 
in their religious books to be revealed laws; and hence, the 
alleged conflict is a rarity. But if it be found ever to exist, 
the positive human law is to be obeyed by the people of a 
political society. 

63. Describe what means were adopted in different countries 
as remedies against the gaps and hardships of Positive Law t 
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And describe what does Bentham suggest for the same. Criticize 
them all. 

A. The Moral Laivs in England and the Laws of 
Nature in Rome afford instances of the remedies adopted 
in such cases. M0P&1 Law The word “ mos " implied 
at first itLkat was customary; and from that sense it has come 
to mean what is right. The ideas of uniformity and right¬ 
ness (derived from the adjective right) are present in Moral 
Law, which presumes the existence of an innate faculty to 
explain a common agreement; and when the same is called 
•in question, its existence requires to be proved by reference 
to the principle of Moral Law. According to Moral Law , 
man has an innate faculty , which enables him to distinguish 
right from wrong. 

Law of Nature :—Similarly, the Romans thought that 
the disposition of man in uncorrupted state is quite perfect; 
and hence, they held that such laws as men in uncorrupted 
•state would have .which they call Laws of Nature) are 
good and should be’ obeyed. But as soon as a dispute 
arises as to what is the Law of Nature on a particular 
•point; there is hardly any final and satisfactory conclusion. 

Bentham holds that the Moral Law or Law of Nature 
is a mere pretence for powerful men to act according to 
their particular desire, or by making a sham appeal to some¬ 
thing and he suggests a theory of Utility , as the best 
criterion for judging between right and wrong ; and according 
to him a thing which is capable of doing the greatest good 
for the greatest number of men in a society is said to be 
the best. 

The above view of Bentham on Moral Law and Law 
of Nature cannot be said to be correct; for, when a man 
bas to appeal to external standard in case of gap, in law 
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(positive), it is best to appeal to the previous uniformity 
of conduct of men, which is implied in both the above 
laws ; and the theory of Utility , if separated from experience 
(which is included in uniformity of conduct), is quite 
powerless to convince, and would equally serve to be 
a pretence for exercise of arbitrary power JVIoral or 
Natural Law. 

^'64. Explain and illustrate the following propositions :— 
The agencies by which law is brought into harmony with society 
are (/) Legal fiction , 12 ) Equity, and' j) Legislation. (II.L. 1804.) 

A. It is a fact that in every society the wants 
and views of the people are always in advance (more or 
less) of law. It becomes therefore necessary to do some¬ 
thing in order to maintain harmony, and this is effected 
by (1) Legal fiction ; e. g. a man having no son desires to 
have a son ; and this is effected by the rule of adoption. (2) 
By means of rules of Equity which are meant to providt 
for hard cases where there is no positive law. (3) By means 
of Legislation, when it becomes unavoidable or urgent for 
the well-being and safety of the society. 


CHAPTER V. 

SOURCES OF LAW. 

65. Explain how the term “ source" as used in the 
expression “ Sources of Law ” is ambiguous , and what 
is the resutt of it ? 

A. The term “ source ” as used in the above expression is 
ambiguous, as it is used in three different senses, viz. ,—(1) the 
quarter , whence the knowledge of law is derived (e. g. Statute- 
book, Reports, Treatises); (2) the mode in which , and the 
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persons through whom , those rules which have acquired the 
force ojf law have been formulated. (3) the authority, which 
gives those rules legal force. The result of the term “source ” 
being ambiguous is that the subject of the. origin of law and 
the mutual relations of customary, judge-made and Statue-law, 
are involvet^in obscurity. 

66. What arc the different sources of Law in accor¬ 
dance with the different senses of the term “source " ? * 

A. In accordance with the aforesaid (3) sense, the source 
of law is only one , viz., recognition by the State (either 
expressly tluough the legislature or the courts, or tacitly by 
allowance). Sources of Laws in the sense of the causes to 
which they owp their existence as rules, are, however Severn/; 
viz.—(D Custom or Usage, (2) Religion, (3) Adjudication, 
(4) Scientific discussion, (5) Equity and 16) Legislation. 

67. (cz) Enumerate the different sources of Law. ((>) Is 
it correct to Jrtv there are different sources of law! (B. L. 1879.) 

A. (a) See Answer 10 Question No. 66. (l>) Properly 

speaking, it is not correct to say that there are different sources 
of law ; for. there can be no law in the strict sense of the term 
before *the formation of a State, although there might be moral 
and customary rules of conduct; and when a State is formed, 
such rults only as receive its sanction and support, are properly 
called laws , whether they be declared for the first time by the 
governing body or be in operation amongst the people from 
before. 

68. Enumerate the sources of English Law. (B. L. 1888.) 

A- The sources of English Law are the same as the 

* The Institutes of Menu enumerates four sources of law :— vh , 
(1) Revelation; (2) Institute', of the revered sages; (3) approved 
and immemorial usages ; (4) that which satisfies the sense of equity 
and is acceptable to red son. > 
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souic es of law in the sense of causes to which it owes existence, 
or as J. Mark by has stated, in the sense of “places where, if a 
man wants to get at the law, he must go to look for it ” See 
question no 66 

69. What is thi pnma*y and most direit \oi/ne, or in 
other 7 Vords } the exclusive source of law ? 

A. The du l and will of the supreme 01 subordinate Legis¬ 
lating 

( USIOM 

p> ^Dejint < us tom. I Low cue customs rated and what 

h^al Joue h i?t they l (11*1 1*89) 

A Custom or ( T sajt, siys Pi of Ho’land, is the 
“spontaneous tvolution by the populai mind of rules the 
existence and genetal acceptance of which is proved by their 
(ustomaiy obsc ream e ” Maikby defines it as “the uniformity 
of conduct adopted undu similai c 11 c umstances on many 
successive occasions”, and Austin says, it is “only a moral 
rule until established as law l>) the soveieign, either judicially 
01 by direct legislation ” 

A Custom oiigmates geneially in the “conscious choice 
ot the moie convenient of two acts,” 01 “in the accidental 
adoption of one of two mdifferc nt alteinatives , ”, and when 
the same choice is lepcated generally and for a long time, 
it ripens into a hanit, and becomes a rule of action , and 
it is called a Custom When a man has got to do a thing, 

• 

he naturally enquires wdiat his forefathers did before, and 
what his neighbours are doing around him ; and he tries to 
follow them from a conviction, that what others did under 
similai circumstances must be good, as otherwise they would 
not have acted so; and hence, custom arises from repetition 
and adaption of the same course of conduct for a long time. 
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The best illustration of the formation of a custom may be 
found in the mode in which a path is made when a man 
has to cross a common ; he does it in the way which is 
suitable or convenient to him or which he adopts by accident; 
and when a track is thus made, other persons afterwards, 
generally ftAJow in it, and thus a path is made. 

Customs Ifave no legal force us such ; but they have it 
when they are established as law judicially or by legislation. 

71 /Give some examples of customs which are laws 
and tint laws. 

A. Customs as laws \ e. g. succession of the eldest son 
alone in England, and of all sons together in India ; polygamy 
among Mahomedans and monogamy among Christians. (2). 
As not laius\ e. g. burying the dead amongst Christians and 
Mahomedans, and burning the same among Hindus; sitting 
on chairs among Europeans ; wearing pigtails among Chinese. 

-72. flow and at what moment does “custom ” become 
“law" ? (B. L. 1900 ) 

A. Custom becomes- law, or is transformed inLo law by the 

fact of its being recognised by the State either by legislation, 

or by judicial decision. The existence of customs is proved 

by reports of previous decisions and books of judicial sages. 

When the Positive Law is silent, or vague, and a party relies 

* 

on usage, he is required to prove it; and the courts accept it 
when it covers a given set of circumstances, is consonant with 
Positive Law, and is found to be a uniform, universal and 
reasonable rule of conduct. A custom becomes laiv from the 
date of its recognition by judicial decision or express legislation. 
When recognized by judicial decision, it takes effect retros¬ 
pectively, not prospectively as has been erroneously supposed , 
by Austin* 

What are the essentials of a valid custom '/ (B. L. 1879.) 


3 
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A. (i) Antiquity, (2) uniformity, and (3) reasonableness. 

74. What sorts of customs are adopted by the English 

r 

Courts '/ 

A- The English courts require tivo conditions before a 
custom is adopted as law , m., (1) that it should be proved 
to exist; and (.2) that it is reasonable. 

75. What do yon understand by the expression Common 
Law ? Js it actually unwritten 1 What are the .sources of 
English Common Law ‘i (B. L. 1870.) 

A. Common Law implies “custom of the realm” in Eng¬ 
land. Aristotle spoke of “ Common Law” as “the law which 
is in accordance with nature and immutable.” It is not 
actually “unwritten,” but is said to be so in contradistinction 
to Positive Law , which only is said to be “written’’ or promul¬ 
gated law. The sources of English Common Law are Treatises 
and Reports. 

7O. (a) In what different senses has the term customary 

law been employed'! (b) How far is it true that customs are not 
laws until they have been enforced by judicial decision ? (B. L. 
1899.) 

A. (a) The different senses are (n moral rule ; (2) positive 
law made by judicial decision upon pre-existing custom ; (3) 
positive law made by the sovereign upon the pre-existing 
custom by statute or judicial decision, (b) It is true in this 
sense that customs which are not incorporated into statutes are 
not strictly positive laws , until enforced by judicial decision. 

77. Austin says customary laws are imperative . Ex¬ 
plain his n caning. What adverse opinions on this point does 
he combat l (B. L. 1871.) 

A. As customary law is positive law based upon previously 
existing custom, it is established by the State directly or 
circuitously ; and hence, it is imperative. Austin combats the 



35 


COMMON LAW AND CUSTOMARY LAW. 

adverse opinions that (i) custom is an independent source ot 
law a^art from its lecognition by legislation or by judicial 
decision ; and \2) Judiciary law is the creation of the judges 
by whom they are established immediately. 

78. \a) What are the different theories with regard to 

the authority 0/ custom as law and by whom are they held 1 
Discuss them* (b) Compare the result of custom as law with 
positive law. 

A. ( a ) Austin and Holland hold that a custom as such 
exists as a moral rule of action, depending on customary 
observance, and originating in the conscious choice of an 
individual due to convenience or accident ; and that it be¬ 
comes law only when it is established by the sovereign by 
legislation or judicial decision. But Savigny, Puchta, Hegel 
and Blackstone maintain that the growth of law does not 
depend upon individual arbitrary will or accident; that it is 
“begotten in the people by the popular intelligence that 
customary observance is not the cause of law, but the evidence 
of its existence ; and Law is said to be the evolution of the 
Deity. The latter school of Jurists, called the Historical 
School; find the authority of custom upon the consensus utentium , 
i. e. y upon the fact of its observance by those who have 
adopted it, so as to make it independent of the sovereign 
authority. But this view is objectionable on these grounds vis., 
(1) laws based upon custom are binding not on the ground 
that they are adopted by the people and are immemorial, 
but on the sanction of the sovereign ; (2) such laws are 
often repealed by legislation or judicial decision The truth in 
this view is that the adoption of customary rules is unconsci¬ 
ous. They contend that the principle must be prior to its. 
applications ; but in truth a principle is nothing else than a 
generalization of the various applications. 
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(In Result:—Custom as law is better adapted to national 
feeling than positive or manufactured law ; and its importance 
as custom declines “with the growth in a nation of conscious 
critical power.” 

78. A. Whence a fid how do laws based upon custom and 
judicial decision derive their binding font ? (B. L. 

A. both the laws based upon custom and judicial 
decision derive their binding force from the Sovereign. J udicial 
decision derives its force from the fact that the judges are 
delegated the power of Sovereignty for administration of justice ; 
and it happens also that new rules of law enunciated in 
judicial decisions are at times incorporated into express law 
or statute. A custom may be accepted or rejected m a judicial 
decision, and also by express law'. 

79. Js there any difference between customary law and 
law by direct legislation (O as to their source , and (2) as 
to their binding authority l (B. L. 1888. 

A. No. Both these kinds of laws have the Sovereign as 
their source in the sense that it is the' only authority which 
gives them binding force. But using the word source in the 
sense of cause of existence, the former has custom , and the 
latter has Reports as source. Both of them derive their binding 
force as law from the Sovereign. 

80. Criticize the expression—“a custom is an exception to 
general law A 

A. It is true that the greater part of the rules now known 
as customs are exceptions to general law ; but it is not correct 
to say. that it is generally true to Customary Law. Many 
customs recognised by law are not exceptions ; and Customary 
Law forms a great portion of the Positive Law in all countries. 
When a custom is transformed into law, it is called law and is 
no longer called a custom. The ordinary rules of Inheritance, 
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which orginated in custom are now known as the Laws of 
Inheritance ; and the exceptional rules of Inheritance only— 
viz , (i) the succession of eldest son in India as heir, and the 
same of all sons in England are now called customs. 

\ 

• RELIGION. 

81. Describe Religion as a source of Law. 

A. Religion plays an important part as a source of I^aw ; 
for, all nations derive much of their law from it; and such 
laws are called derivative , i. e., set down by God to man 
through “revelation.” Having regard to Religion as a source 
of law , the Greeks described Hiw as “a discovery and gift of 
God.” The priestly colleges exercised much influence upon 
the development of the Law of Rome. It has been long said, 
and only recently questioned that “Christianity is part of the 
law of England.” The Hindu and Mahomedan I,aws are 
based upon the ‘Vedas,’ and the “Koran” respectively which 
are said to be “revelations,” and are based upon their religions. 

ADJUDICATION. 

82. What are the different terms for “ Adjudication ? ” 

A. They are:— ( 1) “ Judicial decision” (2) fudge-made 
laivf and (3) “ case law.” 

83. What are the different theories with regard to 
Adjudication as a source of Laiv ? and ivho are their 
supporters ? 

A. There are two theories :—(1) The judges are merely 
to administer and expound the old law, and not to pronounce 
a new one. Blackstone was of this view. 

(2) Their function is no doubt to attest and confirm 
the old law; but they are also entrusted with power to 
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make rules for cases not provided for by Positive law, 

< 

and also to modify old law in order to adapt it to the new 
wants of society and thus to carry out equitable ideas. Austin 
and Holland hold this view, and most modern writers agree 
with them. The judges do not expressly exercisetony power 
of making laws; but they do it by way oY expounding 
and applying law, and deciding upon questions with regard to 
existence of customs. 

84. Describe what weight is attached to decisions of Courts 
in d tferent countries. 

A. In England and United States, they are cited w'ith 
much confidence as an Act of Parliament, and are often 
acted upon by other Couits ; but on the continent of Europe, 
they are powerless to compel a Court to take a similar view, 
though useful in the way of showing the view, which has 
been taken by qualified men. 

85. IVhat is the modern tendency of the aforesaid two 
opposite views i 

A. The modern tendency is towards an approximation 
of the said theories. For, in England and the United States, 
such decisions are being now more freely enticized than 
before ; and on the continent, they are now being reported 
more carefully and cited with better effect. 

86. What is the origin of the authority to make new law 
by judicial decision t 

A. The duty of the King, in time of peace, is to try law¬ 
suits. But he can leally do it himself only in the simplest 
condition of society. With the progress of society many 
matters require his attention, and he can hardly himself 
attend to all of them. Hence, the wise, the learned and the 
elderly persons who sat with him as advisers are deputed to try 
suits;,and thus a class of people called fudges arise; and 
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they represent the King in the Courts they'preside over. This 
chang'e in the person of the Judge does not, however, materi¬ 
ally affect his character or function. 

Hmv does a Judge make Law l 
A. successively deciding similar cases in the same 
way, the Judges give currency to some rules, which come 
then to be looked upon as Laws; and sometimes the legisla¬ 
ture takes advantage of those decisions, and incoporates them 

* 

into Positive Law. The Judges do not expressly exercise the 
power of making law. But they are required to exercise 
discretion in cases where there is gap in positive law ; to 
expound and apply law to particular circumstances which come 
up to them for decision ; and also to decide upon the exis~- 
tence or otherwise of alleged customs ; and in doing these 
acts, they sometimes piopound rules which turn out to be new, 
and aie called laws. 

88 Criticize the expression that “ legislation bvji/dga is a 
usurpation 

A. The Judges evolve a rule by consideration of all the 
circumstances of a case ; and then give currency to it as Law 
by successive and similar decisions of similar cases. A judge, 
who follows a case-law, merely substitutes for his opinion the 
concuirent opinions of others; and he cannot therefore be 
called a breaker of law. As the judges have got no expres s 
power of legislation, it is surely usurpation on their pait :o 
make new laws, if they exceed the bounds of discretion and 
authority vested in them. 

89. What are the main characteristics oj case-law '! 

A. (1) It is ex post facto , (2) It is invariably mixed up 
with the peculiar circumstances of each case in which it is 
applied. (3) It is flexible, i. e., capable of being adapted to 
any combination of new circumstances. 
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90. What are the objections against case-law , and what are 
its advantages ? 

A. The objections are (1) on account of its bulk ; for, 
reports increase in course of time, and become ultimately a 
huge and undigestible mass ; (2) the difficulty of ascertaining 
the law ; (3) its inconsistency ; for, different Courts often decide 
the same matter differently, or under different circumstances 
which cannot be easily distinguished and explained. The 
advantage of case-law is its flexibility. 

91. Describe the process by which a case-law is extracted. 

A. First , all cases bearing on the point at issue as are to 
he found in the reports have to be studied and examined; 
and the next process is to eliminate all the qualifying circums¬ 
tances of each case ; and to apply it to the particular circums¬ 
tances of the case in question; and in doing so the opinon of 
the Judge not bearing directly on the questions at issue in a 
case—is considered extra—Judicial or obiter dictum , and is not 
regarded as any authority. It is only the decision of a case 
so far as it affects the suitor which is to be considered as law. 

SCIENCE. 

92. Describe what part does Science play in making Law l 

A. The discussion of Sciences, and especially of Juris¬ 
prudence, has often led to the adoption of many rules as laws. 
The works of the great Jurists and Commentators, e.g., of 
Lord Coke, Hale, Littleton in England. Dayabhaga and 
Mitakshara on Hindu Law, and Hedaya and Fatwar Alamgir 
on Mahomedan Law are looked upon with much respect. 

“ The Practice of Conveyancers ” is also similarly looked upon 
in England. 

93. Compare commentaries with Judicial Law in regard to- 
(/) authority , (2) form. 
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A. When a commentary appears at first, it is used as an 
argument to convince, while a Judicial Law is used from the 
beginning as an authority which binds. But when the said 
commentary is referred to and followed by judges, it gains in 
importance fill at last by successive recognition it acquires the 
position of a ^'authority. * 

Case-laws are concrete, and deal with particular facts, while 
the rules enunciated in the commentaries are abstract, in which 
new circumstances are foreseen and provided for. 


EQUITY. 

yfC What do you understand by Equity i 

A. Equity is a body of rules, which are made by a high 
functionary duly invested with powtr for that purpose lor 
harmonizing them with the views of advancing civilization. 
They are made apparently with a view to lax the rigidity of 
existing law, and as a remedy for its inconvenience and inap¬ 
plicability in accordancq with such rules as are discoverable in 
his judicial conscience of Moral Law in England, and of Law 
of Nature in Rome. 

95. Compare the Jus Prtv tor turn and English Equity. (B.L. 


1886.) 

A. The Jus Pnetorium and English Equity are the two 
great historical instances of resort to the formation of new 
rules for meeting the demands of advancing societies where the 
law is not sufficient. It is a fact that their earlier well as 
subsequent history is similar. 

The Pnetor at Rome was a high functionary who used by 
virtue of his office to exert a power over all judicial processes. 
Each Pnetor on assuming office used to give a public notice as 
to the modes in which he meant to grant relief against the 
rigidity of the existing law. Hence, arose a body of rules of 
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I^aw of Nature called “ Jus Gentium,” for protecting possession 
by Interdicts and fictitious Actions, which had equal advantages 
with ownership. Hence, also such contracts as were not 
recognized by Law and such wills as were not sanclioned by 
the (oniitin &c., were also protected 0 

There were cases in which the King’s conscience was moved 
by an injustice in England for which there was no remedy at 
Common Law. The King was required to try these cases by 
virtue of the high prerogative he possessed. But the 
Chancellor in England is said to be the “ Keeper of the King’s 
conscience and hence, the above cases were referred to him 
for trial in such way as he thought proper in accordance with 
moral law. The Chancellor in England could not previously 
announce, like the Traitor at Rome the rules he would observe. 
He could frame new writs, but they rested for their validity 
upon the opinion of the Common Law Judges. He used 
therefore to decide each case separately with regard to its 
merits. The subsequent history of both the above systems 
is also similar in this way that in course of time the rules 
of Equity become rigid like the Common Law, and are 
ultimately adopted by the legislature. 'The rules of the 
I’nctors at Rome were adopted into law by the legislation of 
Justinian as the rules of the Chancellor in England were 
adopted into law by the Judicature Act of 1873. Thus 
Equity ceased to he an independent source in both the 
above systems 

Beside , the following may be noticed also as their common 
features :—(j) Both systems supply deficiencies in Common 
Law by means of a f\ nctionary exercising extraordinary 
powers; (2) both practically override the Common Law 
though they shew apparently due difference to it; (3) both 
are Jodge-made law, and not statute-law, as they depend upon 
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the decisions of the functionary in question; (4) both of them 
are unsystematic ; (5) both are based upon false assumptions 
of superiority over Common Law. 

96. Criticise the expression “ Equity varies tike the Chan¬ 
cellor's foot\ 

A. Formerly as there was no fixed law of Equity, each 
Chancellor acted according to Ins own whim or intelligence \ 
and hence, similar cases being differently decided by the 
different and successive Chancellors gave rise to the above 
expression. Hut Lord Eldon fought against it, and laid down 
fixed principles, which were then followed in the Courts of 
Chancery; and hence, the above accusation does not now 
seem to be tenable and true. 

97. IVhy does Equity precede legislation in legal history t 

A- Because the new idea of Law is that it is a stable rule, 

which admits of no modification while equity is a flexible rule; 
and it is not reasonable to suppose that in the early state o( 
societyfNthe Courts adopted inflexible rules of Law, 

Cd) 8 . iVluit are the main features of Equity, and what is the 
avowed function of the Courts of Equity l 

A. Ilia flexibility and adaptability to special circ mps- 
Iances are the main^ features of Equity ; and the avowed 
object of the Courts of Equity is to provide for remedies in 
special cases for which there is no remedy at Common Law. 
Equity is expost facto and concrete , unlike an Act of Parlia-\ 
ment, which is prospective and abstract. 

99. Give Maine's definition of Equity *, Hoiv does it differ 
from Legal Fictions and Legislation ? iB. L. 1892.) 

A. Equity, says Maine, is a body of rules of intrinsic 
ethical superiority, which exists side by side with Common 
Law, and supersedes it at times on account of its superior 
sanctity of principles. It differs from Legal Fiction ’ as it 
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interferes with Common Law in an open and avowed way; 
and from Legislation on the ground that it claims no authority 
from any external source but on the ground of its principles 
to which all law, it is said, ought to conform. 

100. What is the rule of Equity in India and when 

is it applied ? Why is it said to he dangerous 1 * 

A- In India there is much gap in law. There are many 
matters, for which there is no Positive Law ; and the rule for the 
guidance of the Courts in these cases is to act according to 
“Justice, equity and good conscience.” Now it is well-knowr. 
that the bar in India is not so able; and the public voice has 
also not sufficiently grown up Hence, it cannot be said that 
there is sufficient check for the Courts. Besides, as there are 
diverse nations in India, the original Court and the succes¬ 
sive Courts of appeal might be presided over by persons of 
different creeds whose ideas of Equity and Justice would 
necessarily differ; and hence, there is ample room for fear of 
injustice. 

101. Examine Sir Henry Maine's allegation that a 
time comes when Equity ceases to be a productive source of 
legal rules and explain the causes which in his view lead to 
such a result. (B. L. 1899.) 

A. Sir Henry Maine thinks that the rules of Equity do in 
course of time lose their elasticity, when they are carried out to 
the fullest extent, and become rigid rules, unable to satisfy the 
advancing notions of morality in a society; and he opines 
that this res--.lt is due to the Courts of Equity having originally 
adopted certain moral principles for their guidance. The 
function of the Judges L not so much to enforce the rigid 
commands of a sovereign as to redress grievances or to ad¬ 
minister “Justice.” The essential features of the rules of 
Equity, viz. t their flexibility and adaptability to special circuni- 
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stances conflict with the notion that the rules to be adminis¬ 
tered are rules of law, positive and imperative. 


LEGISLATION. 


102. jJkfine “ Legislation “ Legislature'‘‘Legislate” 

and il the Acts of legislature” 

A. The function of sovereignty, which makes laws, is^ 
called ‘'‘LegislationA The persons, who delioerate on the t 
nature, form and substance of laws before they are passed, 
are said to form the “ Legislature.” Wlien the Sovereign 


declares its will in the form of a law* it is said to Legislate; 
and thojkfws thus made are culled the “Acts of the legislature^ 
^¥03. How is the work of Legislation carried on and 
whom in a State 1 


A. In a State, the laws are generally made by two organs, 
niz., (1) the legislature , which makes new laws, and (2) the 
Courts , which generally administer and confirm old laws, but 
in the course of so doing, introduce many new rules of law. 

Laws are framed by the Legislature by virtue of authority 
derived from the Sovereign; and they acquire the force of iaw 
when they receive the Sanction of the .Sovereign. Sometimes 
the Sovereign delegates powers of Legislation to subordinate 
officers or bodies of persons ; and in such cases, their sphere of 
action is generally prescribed ; and the Courts have often 
therefore to decide whether a particular rule of law (e. g. rules 
and bye-laws prescribed by a Railway Company or a Municipal 
Corporation &c.) is good law in the sense that it is quite within 
the power delegated. New laws become necessary with the 
progress of society as new occasions arise, and the ideas of 
peopl^dmnge. 

*04. Is there any limit of the power of the English 
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legislature to make laws ? Is there any difference in this respect 
in the United Stales 1 (B. L. 1872.) 

A. The powers of the United Congress are limited by a 
constitution, which it cannot alter ; and it rests with the 
Supreme Court to declare whether a certain act of the con¬ 
gress is Law or not. But the British Parliament is not 
subject to any such court. 

105. How ate the laws made in the colonies of England / 

A. The colonies of England have got by delegation from 
the Sovereign of England the power to make their own Laws, 
subject of course to the suppreme authority. 

4/106. Where lies the power of legislature in British India 
and how has it leen conferred 'l (B. L. 1871.) 

A. In India, there is (1 ) the British Sovereign (king or 
queen) and the Parliament as supreme authority. Next 
(2) the General Legislative l 'ouncil of the Governor-General. 
Then the local councils of the several subordinate Govern¬ 
ments. These powers have been granted by the India coun¬ 
cil Act. 

107. What should be the object of legislation l (B. L. 1871.) 

A. To make rules or laws conducive to the interests and 

well-being of a society. 

107 A. Describe Sir W. Markby's vicivs as to the powers 
of subordinate Legislative bodies. 

A. It has been truly remarked by Sir VV. Markby, that 
the subordinate Legislative bodies being themselves limited in 
their power of making Law by the supreme authority from 
whom they derive their power can delegate the same power 
only to the extent they possess, and not to any greater extent. 

108. Distinguish between written ” and “ unwritten ” 
law, and criticize on the propriety of these expressions. 

A. The law directly made by the supreme authority of a 
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State, or with its sanction by any subordinate authority, is 
called “ written law ’’; and all other laws, derived from what¬ 
ever source, are called “unwritten laws” In the case of 
written lazv” the Sovereign gives it contents (frames it) as also 
legal force; but “ unwritten law ” derives legal force only from 
the Sovereign, and its contents are given by the popular 
tendency, pnffessional discussion, judicial ingenuity &c. 
Besides “ written law ” operates from the date when it is 
sanctioned by the Sovereign, /.<?., prospectively , while 
“‘unwritten law ” operates, when it is accepted as valid and 
being in existence from before it is recognised and attested by 
a tribunal, retrospectively. 

'The origin of these expressions was probably due to the 
fact that laws passed by the Sovereign were “written,” while 
all other laws were not necessarily so written. But in truth, 
these expressions are now hardly justifiable as all the sources 
of law consist of writings. 


CHAPTER VI. 

OBJECT OF LAW. 

.109. Describe and discuss the views of the Chief Jut ists 
with regard to the c haracteristics of Lazv. 

A. There is much difference of opinion among the jurists 
on this point. Some of them, including Hobbes, Kant and 
Sayjgny, have considered law as il coercive ”; “it was added 
because of transgressions.” They describe its function to be 
‘Ithe preservation from interference of the freedom of the 
will. ” This view of Law is purely negative , and though 
sufficiently wide to cover all rules of human action is yet 
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too narroiv to cover some laws e. g. laws which provide for 
the organization of a ministry of education, or grant copies of 
newly published books to great libraries. 

Another school of writers, headed by Krause and Ah rens, 
have given it a wider and positive conception, and described 
it as “ organizing or harmonizing the conditions under which 
the human ince accomplishes its destiny by realizing the 
highest good of which it is capable.” They consider a 
State as an organization for the application of “Law,” i e. 
“controlling power,” required for the pursuit of the highest 
good of individuals and society. Bacon, Bentham, Locke, 
and Liebnilz belong to this school. 

Really, Law is something more than police or coercive ; 
and the State is something more than an “institution for 
the protection of rights.” Locke says the end of Law is “not 
to abolish or restrain, but to preserve or enlarge freedom.” 
Bentham says the only defensible object of law is to secure the 
greatest happiness of the greatest number .of the members 
of a society. 

, -f io. What are the immediate objects of Law t What are 
its remote objects ? What is the essential basis of Positive 
Law't (B. L. 1898.) 

A. The immediate objects of Law are the creation and 
\protection of legal rights. Its remote objects are to promote and 
secure the highest well-being of society. The essential basis of 
Positive Law is that it aims at securing the greatest happiness 
■of the greatest number of members in a society. 

'i he happiness of the people is the only true end of 
Government. Discuss this proposition (B. L. 1895.) 

A. The conception 0/ Government or State has as shewn . 
before double character, vis., —(1) paramount over all matters 
with in and independent of all matters outside its territory. 
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Now, as the people of a State is to obey- the State implic¬ 
itly and consider it as paramount, they have a right that 
the Government is to look after their interests. Indeed, the 
existence of the Government is justifiable only on the ground 
that it is % to look after the well-being of the society, and to 
guard the interests of the people composing it; and hence, 
it is said that the true end of Government is to secure the 
happiness of the people. 

i hi a. How is Jurisprudence concerned with thd purposes 
and means of La%v 1 

* Jurisprudence is not so much concerned with the purposes 
which Law subserves as with the means by which it subserves 
them. The purposes of law are its remote objects. The 
means by which it effects those purposes are its immediate 
objects. 


CHAPTER VII. 

PART I. 

r 

RIGHTS. 

* 

ii2. What is meant by “right?’ Shew hoio is this term 
ambiguous. How has Blackstone used it ambiguously ? 

A. Right implies the same thing as “ a right ” — i. e., 
“ a capacity ” It is ambiguous , as it bears also another 
sense, viz., “ opposite of wrong? when it is considered as an 
abstract term derived from the adjective *' right’’ in the same 
way as “ justice” is derived from the adjective “just? 
Blackstone used it ambiguous’y as he opposed “ rights ” in 
the sense of “ capacities ” to “ wrongs ” in the sense of 
*• unrighteous acts? 
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113. Shew how the English phrase “a right” is free 
from the ambiguity, which besets such phrases in many other 
languages. 

The Latin “jus. ” the German “ Recht. ” the Italian 
“ Diritto, ” and the French “Droit" express not only 
“a right" but also Law ” in the abstract Hence, the 
Germans, in order to express the distinction between “Law" 
and “ a right," are obliged to resort to such phrases as 
“objectives," and “ subjectives” Recht, meaning by the former, 
La 7 u in the abstract , and by the latter, a concrete right. The 
identity of terms suggests an identity of ideas ; and hence, the 
German writers feel much difficulty in keeping apart law 
from the rights , which it regulates. But these difficulties do 
not arise from the English phrase “a right" 

/* 114. Define “ a right" (B. L. 1891.) Define “ legal right ” 

and also give an analysis of it. (B. L. 1900.) With what 
right is Jurisprudence specially concerned ? 

A. “ A right " implies “ a man’s capacity’ of influencing 
the acts of another, by means, not of his own strength, but 
of the opinion or the force of society.” “ I^egal right" 
s implies “ capacity residing in one man of controlling with the 
assent and assistance of the State the actions of others ** 
For analysis of “ right,” see q. no. 127. Jurisprudence is 
specially concerned with “ legal right" 

115. Distinguish betiveen “ moral right ” and “ legal 
tight." (B. L. 1894.) 

A. “ If a man by his own force or persuasion can carry 
out his wv>hes, either by his own acts, or by influencing the 
acts of others, he has the “ might " so to carry out his wishes.” 

“ If, irrespectively of having or not having this “ might," 
public opinion would view with approval or at least with 
acquiescence, his so carrying out his wishes, and with dis- 
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approval of any resistance made to his so doing then he has 

a “ moral right " so to carry out his wishes.” 

“ If, irrespectively of his having, or not having, either the 

might, or moral right on his side, the power of the State 

will protect him in so carrying out his wishes, and will compel 

such acts forbearances on the part of other people as may 

be necessary in order that his wishes may be so carried out, 

then he has a “ legal right ” so to carry out his wishes.” 

* 

116. Define - duty* “ moral duty ” and “legal duty'' and 
state what art their correlative terms as also of “ plight ;” 

A- “ Duty ” implies the “ active or passive furtherance 
by others of the wishes of the party having the right.” 

Where such furtherance is merely expected by the public 
opinion of the society in which they live, it is their “ moral 
duty ,” and t; where it will be enforced by the power of the 
State to which they are amenable, it is their ** legal duty." 
The correlative of “ duty,’’ “ moral duty,” “ legal duty,” and 

“ might ” are * “ right," “ moral right'' “ legal right," and 

■ 

“ necessity ” or “ susceptibility to force " respectively. 

117. Describe the relation of “Law" to “Rights" and 
“ Duties." 

A. Law declares what advantages it will protect as being 
“ legal rights" what disadvantages it will enforce as being 
“ legal duties ,” and what methods it. will pursue in so doing. 

n 8. What is meant by the “ sanction " of law" ? (B. L. 
1871.) 

A. “ The intervention of the State, either of its own 
accord or at the instance of others, to cancel the effects of 
acts, which do not conform to the course prescribed by it ” 
is called the “ sanction ” of law. The State intervenes not 
only to punish, but also to prevent, illegal acts, as well as to 
effect restitution ; but the announcement of State interyention 



•52 


JURISPRUDENCE 


before illegal commission or omission operates to create threat 
of punishment upon the general mind ; and hence “ sanction ” 
is a punishment to a wrong-doer or to one who neglects to 
comply with the prescribed courses of procedure. See also 
question No. 53. , 

119. What are the ultimate sanctions of al{ laws ( From 
what authority do these sanctions emanate ? (B. L. 1881.) 

A. Suffering, according to Austin, is the ultimate sanction 
of all laws. It is of three kinds, viz. —(1) bodily pain (e.g. 
death, whipping), (2) imprisonment, and (3) forfeiture. All 
these sa?tctions emanate from the sovereign authority. 

120. It is a general rule that Courts of law will not 
move unless some duty or obligation is broken. What exceptions , 
if any , are there to this rule ? (B. L. 1881.) 

A. The exceptions may be found in the following cases, 
viz. —(1) in the case of crimes, the courts of law move of their 
own accord; (2) they move also in cases where there is a 

reasonable apprehension of breach of duty or obligation 

* 

without any expectation of proper redress; (3) the law of trust 
throws some duties upon the Court for granting advice to 
trustees. 

i2r. Distinguish between “ Substantive v and “ Adjective ” 
law. 

A. Caw defines the rights which it will aid, and specifies 
the ways in which it will do it. So far as it defines, thereby 
creating right, it is called “ Substantive" Law. So far as it 
provides a method of aiding and protecting right, it is 
“ Adject ie” Law, which is better known as “Procedure,” and 
which is known also as “ Formal Law ” in Germany. 
u Adjective” Law is calkd “adjective,” because it exists only 
for the sake of “ Substantive ” Law. 

122. Criticize “ Sovereign has no rights or duties 
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A. Following Austin, J. Markby states that the Sovereign 
has no rights or duties. It is argued that as no person can be 
said properly to issue a command upon himself and as the 
Sovereign only issues commands or laws, which creates rights 
and duties, the Sovereign cannot properly be said to have 
rights and ditfies. But Prof. Holland differs from this view, 
and states that it is not improper to hold that the State owns 
rights and owes duties as it prescribes to itself. The duties 
owed by the State are often enforced in England by the Petition 
of Right. The rights of the State also appear from the form of 
indictment current in England and America, e. g, the State on 
the prosecution of A against B> and the State against D. 

123. It is true that every right has a duty. But is the 
rei'erse also true '{ Illustrate your view by example. 

A. It is not correct to say that every ‘‘ duty ” has a 
has a corresponding “ right ,” though the reverse is true ; 
e. g., it is a duty of men to abstain from cruelty to animals, 

. m 

and to abstain from acts of immorality ; but no person has 
corresponding rights unless it be said that society has them, 
which however is not correct as rights must exist in parti¬ 
cular individuals. 

124. What is the chief characteristic of "Right” and 
“ Duty ” in Common Law , and why is it so ? 

A Every “ right ” as well as “ duty ” is specific as Law ; 
for, Law is a command, and as every command must by its 
nature be specific , so every Law is specific. Again, as every 
"right” or "duty” is the result of a command or Law, it is also 
specific. 

125. Law is said to be "formulated and armed public 
opinion , or the opinion of the ruling body.” Explain this. 

A. Law declares that certain states of things and courses 
of action, will be approved of by it, and that invasion of these 
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states of things, and contrary courses of action, are sure to be 
followed by an intervention on the part of the public or by the 
ruler of a State in order to effect restitution ; and further, that 
it will enforce restitution and protect rights by means of 
sanctions . 

126. What is the. real meaning of all laws t • 

A. It is this that the State will not recognize, but will 
ignore acts which do not conform to the course prescribed by 
it; and it will render no help to them ; and further, that it will 
interfere of its own accord, if necessary, or at the instance of 
others who are affected by them, to cancel their effects. 


CHAPTER VIII. 

PART II. 

ANALYSIS OF RIGHT. 

>*127. Give an analysis of the conception of f ‘ right." (B. L. 
1898). 

A. A “ right ” may be analyzed into the following four 
elements 

I. 2 ; 3 4 

The person The object, j The Act or The person 

entitled. 1 Forbearance. obliged. 

The first element, viz., the person entitled to a right, may 
also be described as the person “ in whom the right resides,” 
or who is “ clothed with the right,” or who is “ benefited 
by its existence.” Holland calls this person as “ theper$iw 
of inherence." The fourth element, viz., the person obliged, 
may also be described as the person, “ from whom acts or 
forbearances can be exacted,” or “ against whom the right 
is available,” or “ whose duty it is to act or forbear for the 
benefit. of the subject of the right. Holland calls such 
■ * 
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person as “ the person, of incidence^ and he calls the third 
and fourth terms as “ the object? and “ the act ” respectively 
From the above analysis, it will be evident that the first 
and the fourth for last) terms are a person. The second term 
is the object of right (whether it be a physical thing or 
otherwise), if any, (for, a large class of rights has reference 
to no object) ;and the third term is made up of the acts or 
forbearances to which the person in the fourth term is bound. 

128. What are the terms which a man must well under 
stand if he is to acquire clear ideas of “ Right? its acquisition, 

'enjoymenttransfer and extinction ? 

A. They are (1) “ Person,” (2) “Thing ” and (3) “ Fact,” 
including Event\ and Act of omission and commission. 

129. Define “ a Person? and describe the important points 
of notice with regard to it. Distinguish a Juristical ” person 
from a “ real ” person. Give some instances of Juristical 
persons. (B. L. 1889 ) 

A- (1) A*Person is “ a man, capable of rights, and liable 
to duties.” Hence, 'a person may have rights ; and some 
rights may also be available against him, i. e., there may be 
persons of inherence as also of incidence. 

(2) A Person may be (r) “ natural ” or (2) “ artificial ” 
—when natural, he must be a living human being (i.e., not 
a monster ), born alive (not always, for an infant born dead 
may be supposed to be born for the purpose of getting a 
legacy, surrender of copyhold estate, &c.), though he need 
not be rational ; and he must be recognised by the State as 
a person ; e.g. not a slave under the absolute control of his 
master. An “ artificial ’ ” “ conventional? “ corporate ? or 
“ juristical.” Person is a group of men or a mass of 
property capable of rights and duties out of pure fiction, in 
the eye of law, like an ordinary person, having a legal status. 
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Artificial persons are of two kinds ; v>z. f (i) Universitates 
Personarum , c. g. States, Churches, Colleges ; and (2) 
Universitates Bonorum , e,g. t funds left to pious uses without a 
trustee ; the estate of a bankrupt, or the estate of an instestate 
before administration. 

Artificial person comes into existence when (1) there 
exists a group of persons or mass of property, (2) the character 
of a real person is given to the same by a general rule, e.g. t 
Companies Act 1862 ; or special Act of Sovereign 
power, e.g., an incorporating Statue or Charter. Universitates 
Personarum comes to end (1) by failure of its component 
parts, (2) by judicial proceedings which lead to the winding 
up of a company, (3) by forfeiture of privileges, (4) by 
surrender of its charter. A Universitates Bonorum comes to 
end in various ways. 

There are different grades of persons, depending upon (1) 
freedom, (2) maturity, (3) sex, (4) sanity, and (5) citizenship. 

130. What is meant by a juristical per font In what 
respects does a Corporation differ from a Partnership ? (B. L. 

1883.) 

A. A “ Juristical ” person, no doubt, implies generally 
a group of persons having common object; but it may also 
contain a singular idea, as in the case of an ‘ idol. ’ All groups 
of persons combined for a common object are not juristic; 
e. g. the Parliament, a religious or literary club. A juristic 
person can only be formed when it is registered and incorpor¬ 
ated in accordance with law ; but a Partnership does not re¬ 
quire to be so registered. When incorporated\ a juristic person 
differs from a Partnership in this way that its members have 
no custody or control of the capital, and they cannot dispose 
of it as well as they can not be sued forthe debt, but in the 
case of a Partnership, the members are the joint owners of the 
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stock-in-trade and have custody and "control of it; and they 
-can sell or dispose of it; and each of them is individually 
liable for the debt of the firm. 

131. Describe a “ Thing ” with its important features. 

A. A “ Thing ” is the object of a “ right,” i. e., it is an object 
'* i pver which pne person exercises a right, and with reference to 
which another person lies under a duty.” “ Things ” in this 
sense are divided into ( a) material objects, called also, “ phy¬ 
sical things,” or “ rescorporales ”; e. g., a box, a cow, a slave , 
(b) intellectual , or artificial objects, or “ resincorporales ” (e.g. a 
trade-mark, and easement) i.e., groups of advantages which for 
shortness are treated by law as if they were material 
objects. This use of the term “ Tking n for artificial object 
was borrowed in legal science from speculative philosophy. 
Legal science recognises things only so far as they are capable 
of standing in relation to the human will; such things are 
physical or artificial. A physical thing is defined as “a 
locally limited ‘ portion of volitioness Nature,” but it is 
perhaps better defined as “ a permanent external cause of 
sensation”; and it is therefore distinguished from an “ Event? 
which as a cause of sensation, is transient. Physical things 
aie of three kinds; viz., (1) a simple thing, e. g. t a dog, a 
stone, a piece of wood; (2) a compound thing, e.g., a house, 
a book, a box; and it may be either different from its parts, 
as a house, or a mere aggregate of them as a bar of gold or 
silver; or (3) an aggregate of distinct things conceived of as a 
whole e.g., a regiment, a flock, which may continue to exist 
though all its parts are changed. 

“ Intellectual, or artificial things ” might include all rights ; 
but the Romans did not include “ dominium ” under it. 
Some things of this class are - aggregates of duties as well 
as of rights, e g., hereditas, copy-right, &c. 
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Things may be also divided into :— 

2. (<i) Divisible , or (b) Indivisible. A thing is said* to be 
legally divisible , when it can be divided without its value or 
essence being affected by the division ; e. g. t a horse or a 
picture is juristically indivisible though physically divisible. 
But it may be divided into several ideal parts,; e. g ., a sla,ye, 
or an estate owned by several persons jointly. 

3. ( a) Moveable , and {b> Immoveable. 

4. (a) Things, which are capable of private ownership, 
and (b) which are not so capable ; e. g. } air, which canriot 
be appropriated by anybody ; palaces and ships of waf, 
which are owned and used by the State only ; roads and 
parks owned by the State, but used by the people. 

5. (a) Principal and {/>) Accessory. 

6. (a) Consumed by use , and ( b ) Not so consumed. 

7. (a) Tangible, i. e. t all examples of which are equal ; 
e. g. t a rupee, a sovereign, a pound of sugar are of the same 
class ; and (b) Non-fungible , i. e., different examples of which 
are dissimilar ; e. g., dogs, slaves. 

132. Define “ Facts ” a?id state how they may be divided i 
Define “ Eventsand describe their main features. 

A. “ Facts ” are defined as “ transient causes of sensation " ; 
but this definition is inadequate. Facts ” are either "events"' 
or “ acts . ” Events are either (1) movements of external nature ; 
e. g.y earthquake ; or (2) acts of a man other than the man 
whose rights or duties may be considered. The events which 
produce most legal effects are (a) change of place, and (b) lapse 
of time. 

133. Describe “Act” and “ Forbearance . ” What an 
the essential elements of an “Act?” Describe “ Will” and 
“ ConsciousnessShew when are acts said to be “ intended ” 
and when done “ maliciouslyI Shew also how the intellectual 
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phenomenon in toill may vary in different persons and at 
different times. 

A. “ Acts ” are “ movements of the wit/.” “ They are 
“ inwardf when there are mere determinations of the will ; 
and “ outwardf when the same “ produce effects upon the 
world of sen^p.” Jurisprudence is concerned only with 
“ outward Acts "; and hence, an “ Act ” may be defined 
for the purpose of it, as “ a determination of will , producing 
an effect in the sensible world." The effect of an “ Act ” 
may be positive or negative j and when the latter, it is properly 
described as a “ Forbearance.” 

The esseniial elements of an “ Act ’’ are :—(i) exertion of 
the wilt) (2) an accompanying state of consciousness, and (3) 
a manifestation of the will. 

1. Will :—An *• act of will ” is the “ physical cause by 
which the motive nerves are immediately stimulated ” ; or 
“ that inward state, which is always succeeded by motion, 
while the body is in its normal condition,’’ i. e. % if not 
paralysed. 

“ Vis absolute " is a movement, “ caused by physical 
compulsion ” ; e. g., when the hand of a person is forcibly 
moved and he is made to sign a deed involuntarily. It 
is no u act,” as the will is here absent. “ Metus vis com- 
pndsiva ” and “ duress per tninas ” are acts, where the will 
which is amenable to motives is coerced by threats ; e. a 
contract or will secured by undue influence. A merely 
juristic person is incapable of willing, except by a represen¬ 
tative or by a majority of its members. 

Consciousness :—The moral phenomena of an exertion of 
will are accompanied by intellectual phenomena. The result 
of mere will is a muscular movement on the part of the 
person willing ; but some other results are also often present 
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to his mind ; and those among them to attain which the act 
is directed are said to be “ intended ’’ ; and wrongful acts 
done with intention are said to be done “ maliciously.” 
Degrees of intellectual phenomena vary with different persons, 
and at different times ; e. g ., lunatic, infant, woman, decreed 
prodigals and minors. It ma.y be varied also by such causes, 
viz., drunkenness or sleep ; or mistake or error. 

134. How may the “ will ” be manifested in order to 
constitute an act ? 

A. The “ will ” may be manifested or expressed by the 
party willing, and in some cases, by his agent. 

135. What is a man said to be “responsible" for l What 
are meant by “ imputation ” and “ deed," and how are they 
related to law ? 

A. A man is said to be “ responsible ” for an act in the 
sense of a “ manifestation of conscious volition.” “ Imputa¬ 
tion ” implies the 44 attributing of responsibility,” or in other 
words, the “ judgment by which anyone is regarded as 
originator of an act, which then is called “ deed,” and is 
regulated by “ laws.” 

136. Is “ Error " an excuse for all unlaivful acts l If not, 
mention those cases in which it is, and those others in which it 
is not, giving reasons in support of your answer. (B. L. 1897.^ 

A. Ignorance of fact is held in law to be an excuse . But 
ignorance of law is no valid excuse ; and this is due to the 
fact that if it be held to be a valid excuse many persons 
would plead it and the Courts would be involved in every 
case in intricate questions, the solution of which is extremely 
difficult; and hence, the administration of justice would be 
quite hampered and become practically impossible. In every 
case of such excuse, the Court will have to determine—(1) 
whether the person pleading it was ignorant of the law at the 
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time of the alleged wrong, (2) if so, was it inevitable, or he 
might have known it, if he had tried ; and as’ evidence on 
these points are not accessible to others, it would be necessary 
to enquire inti his whole life for a just solution ; and hence, 
the task would be almost impracticable. 

137. Desaybe “ Chance ” and “ Negligence .” Shew how 
diligence was measured in Roman Law , and how is it mea¬ 
sured in English Law. Define “ Actionable Negligence” 

A. “ Chance ” : —Sometimes, such results as are not 
intended follow from acts ; # and where they are such as could 
n 6 t be foreseen by the person acting, they are said to be due 
to “ chance for which no person is held liable. When they 
are such that the person acting could have foreseen them if 
he had taken more care, they are said to be due to “ negligence 

“ Negligence ” :—Is a state of mind, which covers all those 
“ shades of inadvertence, resulting in injury to others, which 
range between deliberate intention and total absence of res¬ 
ponsible consciousness on the other.” The Romans used to 
measure due diligence in two ways ; viz. —(1) the diligence 
which a man would shew in looking after his own affair ; 
(2) the diligence, which is shewn by the average good 
citizen. 

In English Law, due diligence (or care and skill) is judged in 
hvo ways ; viz., —(r) That which is due from persons generally 
and an ordinary person is required to shew such diligence as 
in the opinion of the judge or jury an average citizen would 
do. (2) That which is required to be shewn by persons 
occupying special positions ; e.g , an expert is required to shew 
such diligence as is expected from a specialist. A person of 
the former class is liable for “ culpa lata ” (gross negligence) ; 
and a person of the latter class, for “ culpa livis ” (ordinary 
negligence). “ Negligence ” may consist in non-performance 
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or inadequate performance of a legal duty. “ Actionable 
Negligence ” is “ the omission to do what a reasonable man 
would do, or the doing of something which a reasonable man 
would not do.’’ 

138. In order to escape liability to person or property , due 
< ire or diligence must be used. If it be enquired what is meant 
by the term “ due ” in such a case, it mav he replied that it is a 

diligence commensurate with the emergency , and proportionate 
to the power of the person called upon to exeuise it.” Comment 
upon this. Do you think intention or negligence is a necessary 
element in every breach of duty 1 ( 13 . L. 1899.) 

A. The proposition stated above is perfectly true. The 
amount of diligence required to be shewn in a case depends 
upon two points, vis., —(1) proportionate to the occasion, and 
(2) proportionate to the ability of the peison who is to shew 
it. If the occasion be trivial , ordinary diligence will do ; 
but if it be important , utmost diligence will be required. 
Again, if the person who is to shew it be an ordinary man, it 
will be sufficient for him if he shews such diligence as may be 
expected from an ordinary citizen : but if he be an expert, he 
will be expected to shew the skill and ability as a specialist, 
and will be held liable otherwise. There may be acts due to 
chance , causing breach of duty without any intention or negli¬ 
gence ; e. g., a man has a loaded gun with him for shooting 
birds ; and somehow or other without any intention or negli¬ 
gence on his part it bursts out, and kills himself; ora man aims 
at and fires a pistol to kill a bird in a dense forest, there being 
no likelihood of any man being there ; and it happens that a 
thief who was concealed there is killed. Hence “ intention” 
or “ negligence ” is not a necessary element in every breach 
of duty. 

139. Distinguish “ forbearance ” from “omission” 
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“negligence" from “ heedlessness ,” and “ heedless ness ” from 
“ rashness .” tB. L. 1894.) 

A. Omission is a “ not-doing without any intention to 
that effect ” ; but forbearance is a not-doing with such inten¬ 
tion.” “ Negligence ” says Austin, “is the inadvertent omission 
to act as or^fs ought. Heedlessness is the inadvertent acting * 
as one ought not, while rashness, timidity or foolhardiness is 
the acting as one ought not, alluding to the effects which 
may follow from the act, but assuming that they will not do so 
in this case. Thus if I take up a lifle and shoot 4 , it is death 
due to my intentiorl , if I see him and point the rifle at him 
expecting to kill him; it is due to my negligence , if I omit tp 
make the signal, which would have prevented him from passing 
by the place ; and it is due to heedlevmess, if 1 fire without 
thinking it to be likely for any person to pass by the place; 
and rashness, if although I think that some person may pass 
by, I take the chance to be slight and disregard it.” 

140. What are Holland's views on the above distinctions ? 

A. Holland observes that “these distinctions are interesting 

but do not appear to be adopted in any system of positive law." 

141. How may “ Acts " be classified. Describe a “ furistic 
Act" with its main features . 

A. Acts are divided into (1) laivful and (2) unlawful. 
Some lawful acts depend upon the intention of the doer, while 
others do not. The acts, in which the intention is directed to 
the juristic result, are said to be “ juristic acts, or “ acts in the 
law,” or acts “the intention of which is directed to the 
production of a legal resultor as “a manifestation of the 
will of a private individual directed to the origin, termination 
or alteration of rights; ” or as 0 “ the form in which the 
subjective will develop its activity in creating rights, within 
the limits assigned to it by law.” 
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A Juristic ^/.requires all the three essential elements of an 
Act; viz., —(i) exertion of will, (2) consciousness and (3) 
expression of will; and in accordance with their presence or 
absence, they may be “ valid ” or “ void” and also “ voidable ' 

Error or mistake affects the existence or the operation 
of the juristic acts. “ Error in negotio ,” “ impersona,” “in 
cor pore” “ spurious ” or “ negative ” are such errors, which 
prevent a juristic act from coming into existence on the ground 
that there is no correspondence between will and its expres 
sionj and Enor “in motive” or “genuine,” 01 “positive” are 
such errors, “as prevent an act from prodicing its legal effects.' 

142. Discuss and criticize the theory that will 'and ih 
expression must correspond tn order to produce a Junstu 
Act. 

A. Savigny laid down the above theory , following the 
Roman Law; but it cannot be accepted as true, as it is ip 
many cases impossible ; and even wheie possible, it is not 
desirable to enquire into the correspondence of the inner will 
and its external expression. 

143. Describe some cases in which will and its expres 
sion may differ from each other. 

A. The difference may be (1) intentional, eg., it ma> 
result from a mental reservation, or it may be the result of 
use of words, which produce a juristic act without any inten 
tion to that effect; e. g., when legal phrases are used in 
jest, or on the stage, or when a phrase appropiiate to a 
juristic act of one kind is applied to produce another, or 
when persons agree to give a meaning upon their act, which 
it does not usually bear; or (2) unintentional, i e., due to 
essential mistake and therefore preventing the production 
of a puristic act. Some maintain that in enumerating the 
requisites of a juristic act, will may be left out of considera- 
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tion, and only its external expression may be taken into 
account; e. g the case of contracts. 

144. What is meant by "Form” and what is a ''special” 
Form i 

A. It is the "mode in which the will ought to be expressed 
for the production of any given act ” In some cases, special 
forms are necessary as in the Roman “Stipulation and in 
English marriage , probate of a will, and contraits not to be 
performed within a year. 

145. How may Juristic Acts be done by representation t 
• What are the characteristics of Juristic Acts ? Explain and 
discuss them . Define and describe Conditions . 

A. Most but not all juristic acts may be done through 
a representative When he is given the only authority for 
communicating the will of the principal, he is a mere 
“ Messenger: ” and when he is empowered to exercise an 
act of will on behalf of his principal, he is an “Agent” An 
agency- may be express, or implied; and it may be disclosed or 
not by the agent to third parties Agency forms an important 
chapter in Roman Law ; and the tendency of the modern times 
is to recognize fully the principles laid down in Canon Law. 

Division. —Juristic acts may be onesided (e. g , a Will, 
where the will of one party only is present); two-sided; e. g., 
a contract. Characteristics of the Juristic Acts are :—(1) “ Essen- 
Italia ; ” i e facts without which they cannot exist; ( 2 ) 

“ naturaliap — i. e., facts which are presumed to exist blit may 
be rebutted ; and (3) accidentally i e., facts which are not 
presumed and must therefore be proved, “ Conditions ” are 
the variations, which may be superadded to necessary 
essentialia ; they may be varied by the will of the parties 
to an act. Some conditiotiSy e. g., “dies” (a future event 
which is certain to happen) and “modus,” (a direction for 
5 
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the application in a certain manner of property received) 
affect only the operation of an act, while others affect also 
its existence. 

Condition is said to be “ suspensive ” when the com¬ 
mencement, and resolutory when the termination, of the 
operation of the act, is made to depend upon its occurrence 


CHAPTER III. 

CLASSIFICATION OF RIGHTS. 

14.6 Enumerate the leading classifications of Rights'. 

A. They are: — 

1. Public, or Pfivate Rights having regard to the 
public , or private character of the persons concerned. 

2. Normal, or Abnormal Rights, having Tegard to the 
status of the persons concerned. 

3. Rights “in personam," or “in rem ,” having regard to 
the limited or unlimited extent of the person of incidence. 

4. Antecedent , 01 Remedial Rights, having regard to the 
act being due for its own sake, or in default of another act. 

147. Define “Public and Private Person ,” “Public and 
Private Right," “Public and Private Law." 

A ‘ Public Person” is “the State, or the sovereign body, 
or a body or individual holding delegated authority under it.” 

“ Piivnte Person’' is an individual 01 a collection of 
individuals however large, w ho or each one of whom, is of 
course a jnit of the State, but in no sense represents it even 
for a special purpose. 

The Right, and L w affecting or connecting two private 
persons is called Private Right and Private Law respectively. 
Similarly, the Right and Law affecting or connecting a private 
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person and the State is called Public Right and Public Law 
respectively. 

148. What is the radical division of Law, and why is it 
so called ? 

A* The division of Law into Public and Private is of very 
great importance; and hence, it is called its radical division* 

149 WJiat is the value of the radical division of Law l 

A The value is that (1) it divides the whole field of Law 
(Municipal) into two natural parts; (2) this division is logically 
consistent; (3) it is convenient for arranging the important 
topics of Law, viz , Constitutional, Ecclesiastical, Criminal and 
Administrative Law on one side, and the Laws of Contract, 
Will, Succession, Tort, Real and Personal Property on 
another; (4) it is an old division, and is authorized by the 
Roman and other continental jurists. 

150. Analyze the radical division of Law, and compare 
between the different parts of it as regards the results. 

A. It may • be analyzed as shewn here. 

LAW. 


Municipal. 


International 


1 1 

Public. Private. 

It has been shewn before that of the four essential elements 
of Right, the first and the last are a person. Hence, it is 
that a Right, or Law connects or affects two persons ; viz .,— 
(1) one who is entitled, and (2) one who is obliged. It has 
been said before that when both of them, are private persons, 
then the Right or Law is private ; and when one of them is a 
public person, and another is a private person, the Right or 
I.aw is public. Now, in the case of both Public and Private 
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Law or Right, the arbiter is no doubt the State; but in the 
former case, it is also an interested party and can therefore 
be hardly said to be impartial; for which reason, it (Publjc 
Law) is said to be defective or of inferior kind. In the case 
of International Law, or the Law between two nations, there 
is no arbiter properly so called ; and the only arbiter, if any, 
is th& public opinion of the civilised world; and hence, it is 
no law in the strict sense of the term. 

151. Mention and illustrate what sort of Law applies 
to (i ) punishing a traitor , (2) punishing a carrier for damage 
of goods, and (3) assault or libel on a person. 

A. (1) Punishing a traitor \ —The State has a right that 
no body should conspire against it; and as the traitor violates 
‘it ’ the State is entitled to punish him, and to protecct itself. 
Hence, Public Law applies to this case. 

(2) Punishing a carrier for damage of goods : —Lveiy 
person has a right to have his goods carried safely and without 
damage, when he pays for them ; and if the carrier disregards 
the rule, he may be sued against for damage ; and as both he 
and the carrier are private persons, Private Law will apply to 
this case. 

(3) Assault or Libel :—Here the right of a person to 
lemain unmolested is violated ; and hence, the private person 
whose right is invaded can sue against the person invading it ; 
and the Private Law will therefore apply. Besides, such an 
action also violates against the right of public peace belonging 
to the State ; and hence, he may also be punished by the 
State under Public Law. 

152. How does Austin trtat the division of Law into 
Public ” and tl Private ,” and how is his treatment faulty ? 

A. Austin assigns to this division a secondary position ; 
for, he divides Law at first into (1) Law of Persons and 
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(2) Law of Things ; and then he sub-divides Personal 
Law into (1) Public and (2) Pri\ate. The fault of his division 
is that if it be accepted, it becomes quite impossible to assign 
a satisfactory position to the Law of Crime. 

153. How does Austin divide Duties into “ absolute” and 
“ relative and how does he divide “ absolute duties ?” What 
are absolute duties l Give an instance of the four kinds of 
duties. (B. L 1894.) Shew how his divisions at*e faulty . 

A. Austin divides duties into (1) absolute t.e., regarding 
which there is no corresponding fight ; and (2) relative i.e. 
regarding which there is a corresponding right. He divides 
absolute duties into four parts viz., towards (1) self, {2) persons 
indefinitely, (3) the sovereign, (4) God. It is therefore clear 
that according to him, the State has no rights and duties ; but 
the truth is otherwise. See q. No. 122. 

154. Describe what is the second division of Rights , 
based upon status; and hotv is /.aw accordingly divided. 

A Rights may be divided into two classes, having regard 

i * 

to status ; viz , —(c) those, in which the status of the persons 
concerned requires to be specially considered ;(2) those in 
which it is not the case. The above distinction has led to the 
division of I^aw into (t) Persons, and (2) Things. 

155. Shew how the above division is consistent with the 
definition of “Right” 

A. It has been shewn before that a “Right” requires four 
essential elements; and as th e first and last of them refer to 
persons, viz , person entitled to and person obliged, they may 
be classed as one element ; and the third and fourth terms viz , 
object, and act, referring to things may be classed into one 
element. *Hence, there become two elements; viz., person 
and thing ; and Law may therefore be divided into (r) Law of 
Persons, and (, 2 ) Law of Things. 
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156. Shew how the above division was sanctioned by the 
Roman jurists , and hoiv they have been foll&ived by the other 
jurists. 

A. The Romans divided Law into (1) "Jus quod at 
persona pertinet" "Jus personarum ,” and (2) ‘Jus quod ad res 
pertinet ” or "Jus rerum." These expressions imply the same 
things as “Law of Persons” and “Law of Things” respectively. 
Mathew Hale first divided Law into Law of Persons, and Law 
of Things, following the above expressions ; and he was follo¬ 
wed by Blackstone. Other Jurists who have not accepted the 
above division have divided Law in a similar way The 
“General” and “Particular” Law of Bentham, the “Capables” 
and “Incapables” of Blondeau, and the “Equals” and “Un- 
equals” of Mr. Poste amount to similar divisions; and the 
division of Law by Westlake depending upon “Status” is also 
a similar division. 

157. What are the objections against the above dtvision ? 
What sort 0/division is proposed by Holland , and how does 
it suit the purpose 1 

A The objections against the above divisions are-—(1) 
The terms used in them are all ambiguous, and hence, open 
to objection ; (a) they do not enable one to draw* properly the 
line of demarcation between the two divisions. 

Holland proposes to divide Rights into—(1) Normal and 
(2) Abornal, instead of accepting the above divisions ; and his 
grounds are as follow:—(1) A Right varies as one 01 other of 
the four elements of it varies ; but the possible variations of 
the two extreme terms is less than the same of the two 
intermediate terms ; and this is due to the fact that (1) both 
the extreme terms refer to persons who are liable to same 
variations, and (2) a juristic person is in fact less variable than 
a juristic thing or act. 
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158. Shew how the aggregate of rights may be likened 
to a figure of two demensions. A. See Table V. App. B. 

159. Describe what should be the order of exposition 
of Jurisprudence or of a body of Law. 

A. The order of exposition should be (1) the Law 
generally, without regard to peculiarities of personality; (2) the 
Law of Persons ; (3) the Law of Things. 

160. IVhat is the true test for drawing a line between 
the Law of Things and the Law of Person ? Shew how 
the tests proposed by Austin and others are faulty. 

A. The true test for drawing the line of demarcation is 
“whether the peculiarity of the personality does arise from 
anything unconnected with the nature of the act itself which 
the person of inherence can enforce against the person of 
incidence.” The personality which is recognized in^the Law 
of Persons is of such a nature that it alters indefinitely the 
legal relations of the person of inherence ; e. g, a landlord has 
no peculiarity apatt from the acts which he can enforce against 
the person of incidence ; viz., payment of rent &c.; but if he 
be an “ infant his rights are altered in many ways ; hence, the 
law with regard to landlords cannot be considered under 
the Law of Persons. 

Austin divides status or marks into three classes viz., —(1) 
residing in a person as a member of a class, and (2) residing 
in the class, (3) residing in the person. But these marks 
are not sufficiently distinctive; for, they will be found in 
infants and lunatics, to whom a special status is assigned, 
as also in landlords and stock brokers, who as members 
of a class have no peculiar status. 

It has been suggested that the essential feature of a status 
is such that it cannot be varied by contract by any member 
of the class to which it belongs. But this even is not sufficient. 
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161. What are the affections of Personality l 

A. (t) A person may be artificial , i e , not a real human 
being. 

(2) He may be “under disability” or may enjoy ex¬ 
emption on account of age, sex, mental incapacity, crime, alien 
age, or public station. 0 

16 2 . Shew how the Law of Persons and of Things may 
be distinguished in Private , Public and International Law, 

A. In Private Law, the Law of Persons, is a description of 
the ways in which the general law is altered by varieties of 
status ; and the law of Things is a description of the different 
kinds of rights which are enjoyed by private persons as subjects 
of a State, and not as representing the Sovereign. In Public 
Law, the former is a description of the State as a whole, of its 
ruling body, of persons and bodies having delegated power 
&c i e. the Constitutional law; on the other hand, the 
Administrative law, and the Criminal law may be described as 
the law of Things. In International Law, the Law of Persons 
may be described as a portion of it which deals with the 
characteristic of a fully Sovereign State, and the modes 
in which the same are affected. 

*163. What is the Third division of Rights based upon the 
extent of the person of incidence 'l 

A. Rights are thus divided into—(1) Right in personam , 
and ( 2 ) Right in rem. A Right is available either (i> against 
a particular person or persons, or ( 2 ) against all persons of the 

world. The former kind of Right is called Right in personam ; 

* 

and the tatter , Right in rem 

A servant has a right against his master only for his 
wages ; and it is called right in personam ; but an owner of 
a plot of land has a right against all persons of the world ; 
and it is called a right in rem. Right in personam is 
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described in Roman I^aw as jus in personam or jus in re ; 
and similarly Right in rem is called jus in rem or juf ad rent. 
Similar divisions are also made into (i) statuta personalia, 
and (2) statuta realia ; or (i) “personal” law, and (Jj “relative” 
law. 

164 Distinguish between “rights in rem” and “right in 
personam ” (B L. 1898.) 

A. A right “ in personam ” implies a right available against 
a definite individual , a Right “ in rem ” implies a right which is 
capable of exercise over its object, “in rem,” /. e., against the 
world at large, without reference to any one person more than 
another. 

165. Describe the ‘ fourth' and last division of Rights ? 
What are the other existing terms for them 9 

A. Right is div‘ded into (1) rights, “wheie the act is due 
for its own sake (2) rights where the act is due merely on 
default of another act. The first class is also called 
“primary ,” “santtioned” and of enjoyment and the “ second 
class is similarly called "secondary” restifutnry” and “of redress ” 
by many persons. 

166. Explain the terms “Antecedent rights ” and “Reme¬ 
dial rights” as used by Prof Holland! (B. L. 1898.) 

A. Holland means by “ Antecedent rights” such rights as 
“exist before any wrongful action or omission;” and by (2) 
“ Remedial rights,” such rights which “are given merely in 
substitution or compensation for rights antecedent , the exercise 
of which has been impeded, or which have turned out not to 
be available.” 

A servant has a right to get his wages from his master ; 
and it is called “ antecedent” right, as it exists before any 
wrongful act or omission on the part of the master ; but if the 
master does not pay wages in due time, he commits a 
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wrongful omission, for which the servant acquires the remedial 
right of suing against him. 

167. What are the other features of comparison between 
“ Antecedent” and "Remedial” Rights l 

A. Remedial rights are given by way of remedy or restitu 
tion , or compensation for “ antecedent rights If everything goes 
on smoothly and nobody violates any right (antecedent), there 
is no need for “remedial” right. Law is said to be as “added 
because of transgressions.” 

168. What are the main divisions of Law arising from 
the above divisions of Rights ?. 

A. Five chief divisions of Law arise from the above 
divisions of Rights :—(1) Substantive and Adjective Law :— (2) 
Public, Private and International Law. (3) Normal and 
Abnormal I^aw. (4 Law of Rights in rem , and Law of Rights 
in personam. (5) Law of Antecedent Rights and Law of 
Remedial Rights. 

169. How is Law divided having regard to the political 
quality of the persons concerned? What ts *he primary 
division of Law? 

A. Law is divided into (1) Private, (2) Public and (3) 
International, having regard to the distribution between the 
political or non-political quality of the persons with whom they 
are connected. Such division of Law is said to be its 
primary division. 


CHAPTER X. 

RIGHTS AT REST AND IN MOTION. 

17b. What do you understand by Rights “at rest" and 
“in motion V' 

A. Rights “at rest” refer to the “nature or scope” 
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of Rights; and Eights “ in motion” to “the causes, which 
connect or disconnect Rights with Persons • ” or the causes, 
which originate or terminate their connection with the Persons 
in whom they reside 

tfi. A right which is at rest requires to be studied 
with reference* to its “orbit” and its “infringement. 1 ’ Explain, 
(B. L. 1896.) 

A In order to know the nature of a right, it is necessary 
to know its u orbit and its “ infringement“Orbit” of a 
right implies “the sum or extent of the advantages which are 
conferred by its enjoyment ; ” and “ Infringement 7 of a right 
implies “an act which interferes with those advantages,” The 
nature of a right is often known by a knowledge of the acts, 
which are its ‘violations ” “Orbit” and “infringement” are 
correlative terms ; and the knowledge of one implies the 
knowledge of the other. To know fully the advantages 
conferred by a right is to know what acts are its infringements. 

Some rights are not capable of exact definitions; but 
their violations are well known ; hence, it becomes neces* 
saiy to study the “orbit” and also the “infringements” of a 
right in order to know it properly. 

172. Enumerate thi circumstances when “ Infringement ” 
does not take place. 

A. It does not take place—1) when it is “really the 
result of circumstances over which the apparent agent had no 
control; (2) when “it is not the true cause of the damage 
complained of(3) when the right*, alleged to be infringed, 
has been waived, or forfeited, or disallowed on public grounds, 

173 Illustrate the aforesaid grounds ; and state the law 
with regard to them , with remarks , if any l 

A. An instance of the first case will be found 
when the horse of a carriage getting frightened by a noise 
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runs furiously and does some damage in such way that it 
could not be checked by the driver. 

An instance of the second case is found, when a squib is 
thrown by A at B ; and B, to get rid of it, throws it at C\ 
and it is thus passed on till it ultimately hits and injures P 

In such a case, A is held liable on the ground that he 
“who does the first wrong is liable,” all that is done sub 
sequently to the original throwing being a continuation of the 
first force and first act, which will continue till the squib is 
spent by bursting ; and any innocent person removing the 
danger from himself to another is justifiable Sm L C 390 
—Scott v Shepherd. But it may be remarked against the 
above decision that the Law does not hold the “too remote 
cause,” or to which the injured party has contributed by 
his negligence as liable 

174. IVhat is the rule of English Law on the remoteness 
of cause of a wrong l 

A. The rule is that the wrong and damage must be- 
“concatenated as cause and effect ” Lord Ellen borough held 
in Vikars v Wilcox, 8 East. 3 —that in a case of special 
damage, it must be the ‘‘legal as well as the natural conse 
quence of the act complained of” 

But see—Knight, v. Gibbs, 1. Ad and E. 46. - . 

Lynch, v. Knight, 9. H. L. C 577. j 

the correctness of the above decision was much doubted. 

175. (a) What is Contributory Negligence i (B. L 1881. 5 

A It is such negligence as contributes to one’s 

own injury by being a “co-operative cause” of it When 
the cattle of a person stray on the railway line and are 
injured, he is said to have contributed to the injury, if he 
did not negligently get the gates shut up; but negligence is 
not held to be “Contributory,” when the injury could be 



WAIVER AND FORFEITURE. 


77 


avoided by the “ordinary care of the wrong-doer.” The 
Contributory Negligence of a third party does not excuse 
a defendant who is negligent; but there are two exceptions ; 
viz ,—(r) when the cause of action is derived from a 
negligent third party, e. g. y a parent or guardian suing for 
injury to a child caused by its own carelessness ; and (2) 
when plaintiff identified himself with the negligent third 
party; e. g, when the driver of a carriage doing some 
injury is the defendant; and the passenger of another 
carriage (whose driver by his negligence contributed to the 
said injury) is the plantiff. But this second exception is 
no longer law in England. 

In Admiralty cases, the law is to apportion the liability 
between the plaintiff and the defendant in cases of Con¬ 
tributory Negligence; but in all other cases, the plea of 
Contributory Negligence by defendant, if proved, is fatal to 
plaintiff’s claim. 

176. Describe “Waiver” “Leave and License” “ Forfei¬ 
ture t ,f 1 Public Polity” and “ Responsibility ” as affecting Rights. 

A. IVaivtr :—When a right is waived, an act 
otherwise illegal becomes legal. Leave and License is 
a sufficient plea for defence in cases of trespass and 
breach for covenant. 'lhe consent of the husband is a 
sufficient plea in a case of criminal conversation. The 
“Waiver” must be however given freely, and with know¬ 
ledge of the circumstances. Forfeiture :—when a right 
is forfeited, an act otherwise illegal becomes legal ; e. g. y 
an assault is not actionable when it is shewn that it followed 
a forcible entry into defendant’s house and refusal on the part 
of the plaintiff to vacate it. Public Policy :—A right may 
also be suspended on grounds of public policy; e, g. t tres¬ 
pass on another’s land which adjoins to a highway is not 
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actionable, when the highway becomes impassable. Res- 
ponsibility: —The responsibility for an infringement does 
not always attach exclusive!) to the visible wrong-doer. A 
person is liable for such acts of his servants or agents as 
were expressly authorized by him, or were done in the 
course of their common duties. 

RIGHTS IN MOTION. 

177. Describe what you know of the Rights in motion ? 

A. The origin, transfer and extinction of rights, or the 
connection and disconnection of them with persons, are due 
to two kinds of fact ; viz, —(1) Event, and (2) Act. A fact 
giving rise to a right is a “title” ; but there are no good terms 
to express the ideas of transfer and extinction. Hence 
Bentham divided facts into—(1) investitive , i. <?., originating 
rights ; (2) divestitive , i. e., extinguishing rights ; (3') translative , 

1. e , transferring rights, or originating right of one and ex¬ 
tinguishing right of another ; and (4) dispositive, i. e., including 
and implying all facts. 

2. An investitive fact may be— (1) a direct act of the 
Sovereign power as when a privilege or monopoly is 
granted ; or (2) a fact which brings a particular case within 
general law (e g., death of a person devolving succession on 
another) which is called also “ qualification , *. e ., the substitu¬ 
tion by the course of events of a definite individual instead 
of an uncertain peison as the person entitled to a right 

3. A divestitive fact is a fact which puts an end to one’s 
rights. 

Translative facts may be—(1) “Voluntary” act of party, 
e. g., will, contract, sale ; and (2) ‘‘involuntary” act of law, 
e. g., bankruptcy, escheat, adjudication, death, &c. They may 
operate intervivos or after death ; but the right can not be 
greater than what it was before transfer. 
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178. How would you define “Succession?” Distinguish 
between “Singular" \and “Universal Succession , and “Testa¬ 
mentary” and “Intestate” Succession. 

A. It is 4 translative fact by which the very right itself 
passes from one person to another. When one or more 
separate rights^pass by Succession, e. g , lease right in a house, 
or ownership of an estate, it is said to be “Singular” 
Succession; and when the whole mass of a man’s rights and 
duties as well as assets pass by it, it is called “Universal 
Succession e . g., succession of an executor, administrator, or 
trustee in bankruptcy. It is “Intestate” when it is due to death 
of the owner, and “Testamentary” when it is due to a Will 
executed by him. 

179. Explain the term Universttas Juris. Give instances 
of Universal Succession inprimitive Roman Law. (B. L. 1898.) 

A. The term Universitas Jutts implies Universal 
Succession. Inheritance occurring at death, confiscation to 
the State, succes*sion of an assignee to the estate of a bankrupt, 
and the succession of a 'Roman citizen, adopting a child, to 
the estate of the child may be cited as instances of Univeisal 
Succession in primitive Roman Law. Some other forms as 
bonorum venditio &c. have become obsolete 

180. The notion of a Universal Succession is much 
obscured in the English system. Explain . (B. L. 1896 ) 

A. In English Law, no one individual succeeds to all 
the properties of an instestate leaving both real and personal 
property ; and the heir and the administrator divide between 
them what devolved wholly upon the heir in Roman Law. 
Hence, it is said that the notion of a Universal Succession is 
much obscured in English Law. 

18 r. What is the most important of all Universal Succes¬ 
sions and how may it be brought about ? 
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A. The passage of the rights of a deceased 
person to his heirs is the most important of all Universal 
Successions, and it may be brought about either by an 
involuntary act, i. e. y death intestate, or by,a voluntary act, 
/. e. execution of a Will. 

482. What is a Will l t 

A. The disposal by a person of his properties during his 
life-time to take place after his death is called a Will. It is 
what a man “legally wills to be done after his death regarding 
his property.” 

183. Trace the history of the legal conception of a Will. 
{B. L. 1882.) 

A. Originally in Rome soldiers only were allowed to dis¬ 
pose of their properties orally according to their will in the 
face of the people drawn up in battle array. Wills were fhen 
neither secret not revocable. Subsequently, the general people 
were allowed the privilege of disposal of properties by written 
deeds and the church was the custodian of Wills ; but it was 
necessary at first to obtain sanction of the legislative authority 
if the relatives and heirs were meant to be ousted. Latterly, 
wide liberty was enjoyed without any such restriction. Wills 
were freely allowed in England during the Anglo-Saxon period; 
but they were restrained under the feudal system, and again 
revived with the introduction of Uses. The land was con¬ 
veyed to the feoffee to uses, who at common law was the 
absolute owner. Then the Uses were declared in Wills, and 
the Court of ChandSery compelled the feoffees to carry out the 
intentions. The New Wills Act—Will IV. and Vic. 26 with 
15 and 16 Vic. C. 24, now governs in England all questions 
with regard to Wills. In India, the idea of a Will is an 
innovation in the case of Hindus. 

184. Give a sketch of the early history of testamentary 
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succession and shew how by adopting the historical method 
theory about its early origin is falsified . (B. I* 189T ) 

A. The historical method of enquiry has established that 

the idea of individual ownership, which is the basis of making 

a Will is of later origin ; and that originally properties 

belonged to family gioups, and each individual was merely to 

'administer his share of it during his lifetime. When a man 

died, his suiviving children and nearest kinsmen who were 

■ 

about him - uc < ceded to the properties previously enjoyed by 
him ; as he had novel any exclusive right to any property so 
that he could dispose of it as he liked, execution of wills was 
quite out of question. Hence, it is cleai that the historical 
method falsifies the early origin of Wills. 

185. Whet are the important points in the study of /.aw 
of Wilt? * 

X A. (1) Pouci to make a Jl'ill, (2) Formalities necessary 
lot signing, attestation &c. (3) Contents of Will, (4) Effeet of 
mistake and undue influence on it, (5! Capacity of the heir, 
trustee tSic., to take under the Will, (6) When a valid Will 
may heronre invalid, (7) Whether any Probate is necessaiy, (8) 
Power of the heir, executor, &<\ to accept or refuse a Will. 

186 Di.cnbe flu position oj an English Exenctor . 

A Though an English Executor does not take the whole 
piopeity of the deceased testator leaving real and personal 
pioperty, yet he i-> regarded as a Universal Successor so far as 
the personal property and the claims upon it aie considered. 

187. Define u f.egaiyand describe }he important points 
with regard to it. 

A- A “ Legacy *’ is “a deduction from an inheri 

unce for the benefit of some one. It is the creation of a 

claim upon thf Universal Successor.” A distinction is made 

between the resting of a legacy , and its be com ing payable. It * 

«* . 

6 
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may be revoked by the testator or it may “lapse,* 1 It becomes 
void when it is inconsistent with any rule of law. —(i) as 
to the amount of legacies, or (2) as to the proportio^ 
which legacies may bear ith the property which is to 
remain with the heir, or (3) as to the person who may 
receive it. r 

188. Distinguish a “Legacy” jrom a “Donatio mortis 
t ausa.” 

A Both “Legacy 1 ’ and “Donatio moitis causa” are gift-* 
given by a man to take effect after his death. But ihe first >s 
a deduction from the inheiitance, while the latter is not so 
A “Legacy” may be provided in a IVill long before a man’s 
death , but a “Donatio mortis (ansa’ is a gift in contemplation 
of death. 


CHAPTER XL 

PRIVATE LAW : RIGHTS “ IN REM.” 

lSy Skew how Rights “in it in'* ate related to the suljtJ 
of Law 

A See Table VI., App. P» 

ujo. Explain what is meant by JVormal Antecedent Rights 
“in tem ” 

A They are those rights “which irrespectively of any 
wrong having be-n committed aie available for the benefit of 
rhe person of inherence against a person of incidence so 
unlimited as to comprise the whole world.” 

J9t. How and by what other terms are Rights also 
livided; and why arc those divisions not useful ? 

A. Rights “ which ever) human being possesses 
independently of any act of his own,” are called “ inbornf 
“ fundamental “ inalienable” “ naturalf “immediate” “ uni - 
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NORMAL ANTLCEDtN1 RIGHTS IN REM. 

venal” “essential” “ unconditional ” and 11 absolute as 
opposed to “Rights” which are the result of some free 
act of the person entitled to them,—and which#are called 
as “ derivative ” “ mediate “ alienable ,” “accidental and 

“ hypothetical These divisions are not useful as the “line 
between the two classes is variously drawn and must always 
be drawn subject to so many qualifications and reservations ” 

192. Enumerate the Normal -Inletedtnt Rights “in rem” 
having regard to the intimacy of fktif relation with the person 
of incidence l Give a classification of the . hitecedent Rights “ in 
rem” (B. L 1898.) 

A. They may be enumerated as follow *— 

I. Rights to peistnal safety and freedom , 

II. Rights to the societ) and control of one’s family 
and dependants ; 

III. Rights to reputation ; 

IV. Rights to advantages open to the community gent r- 
ally such as the free exercise of one’s calling; 

V. Rights to possession and owneiship ; 

VI. Rights to immunity from damage by fraud. 

193. Describe the aforesaid /. class of Antecedent Rights 
“ in tem ” with their mam Jtatures. 

A. I. Rights to personal safety and freedom —are acquired 
by birth, and arc therefore said to be “ innate,” though they 
aie limited in the case of minors and women b) the rights of 
parents and guardians for custody and chatisemcnt. They are 
by nature inalienable , but may be waived partially e. g .,—the 
person engaging in a duel waives the right of not being 
assaulted), or wholly (as a self-sale into slavery or selfish 
dedication to monkish seclusion), or forfeited temporarily as in 
the case of a plea of justification ; and they terminate with 
death. 
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These Rights may be enumerated as follow : — 

(1) “ Menace ': —Every man has a right not to be menaced 
by gestured ; e. g , by the shaking of a fist, the brandishing 
of a stick, or the presenting of a pistol. These acts are not 
wrongful, when contact is not possible on account of distance 
or when words are used, implying that no «harm is meant 
(e.g.,— if it were not Mohorrum I would not take such langu¬ 
age from >ou.) 

(2) “ j Issaii/t” Every man has a right not to be touch¬ 
ed, pushed, or struck in a rude or hostile wa), thus sustaining 
a “ batter)’ ” in English Law. But to push one’s way gently 
in a crowd, to touch a neighbour to call his attention, or to 
give him a jocular and friendly blow or to (*\eoutc «‘i legal 
process are not wrongful. 

(3) "Wounding''. —Every person has a right not to be 
wounded or disabled b) any body whether by deliberate 
assault or negligence. 

(4) “ Imprisonment ” :—Ever) person has a right to go 
where he pleases if he does not interfere withtfe rights of 
others ; to prevent him from doing so by act or word i& 
wrongful. 

(5) *■ Dangerous things ” :—Every person has a right not 
to receive any injury from any dangerous thing or animal 
kept by another; to violate any such right is wrongful when 
it causes damage, though gre-itest care was taken. 

(6) “ Dangerous places —Every pet son has a right not 
to havt his personal safety injured by the acts of others; 
c.g —to keep a house in such bad order that it falls on a 
passer by, or keep a d ingerous place, which causes injury to 
persons having lawful business there are wrongful. 

194. Criticize the expression “ a man has a right not 
to he hilled '! ” 
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A. As a man has a right not to receive personal 
injury, k might be supposed that he has a fortiori a right 
not to be killed ; but antecedent right cannot be said to exist 
unless its violation creates any remedial right; and as in 
such a case, the right, if any, which arises by the act of kill¬ 
ing terminates vytli death, or as soon as it is vested, it can¬ 
not be said that a man has a right not to be killed. 

195 Describe the aforesaid II. Class of ./ nk\edent Rights 
‘‘in rem ’ with their main features. 

A The 11 . Class of such lights includes,—(C the Family 
rights “in remf (as opposed to Family rights “in personam,’' 
e., rights which a member of a family may have against its 
other members) which result from marring , and relate to 
right of husband or wife as against the world, so that no other 
man shall by force or persuasion deprive him or her of his 
consort’s society or ha«e criminal intercourse with him or her; 
such light is inalienable, and incapable of waiver &c, and 
terminates with death or divorce. 

History of the Insritution of Marriage :—In eaily society, it 
consisted “in the forcible capture of the woman by the man ” 
J-ater on, it became a symbolical ceremony following on a 
voluntary sale or gift of the w oman by her relatives to the man.” 
The modern form is “a mutual and voluntary conveyance or 
dedication of the one to the othei it is generally associated 
with some religious observance, and is valid when performed 
in presence of the recognized State officials. Polygamy, 
polygynaiky—or polyandry and bigamy exist in many countries ; 
but the modem tendency is towards monogamy. In Egypt, 
woman was formerly taken on probation for one year, after 
which marriage used to take place. There are traces of 
marriage for a definite period in some legal systems. 

“ Divorce ”—is not at all allowed by some nations, who 
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consider marriage to be a sacrament, and an indissoluble tie. 
The Romans allowed it at the option of the either party. 

Offences against Marriage are—(i) abduction, or har¬ 
bouring of or criminal intimacy, or injury. The adulterer, 
known as co-iespondent in England, is not liable if he was 
unware of the marriage of the woman. « 

12) “Parental righf ’ is the tight to the custody and 
control of children and to the produce of their labour until 
majority. It ai ises with birth of the child, and terminates 
with (his or his father’s) death , marriage , majority , and b} 
judicial sentence. It is alienable by adoption Offences against 
the right are acts , which affect the parents’ control over his 
children, or the advantage which he deiives from their services 
t3i “ Tutelary righf ' is the right of a tutor or guardian 
It is an artificial extention of the parental right. It is given 
not for the tutor’s benefit, but for that off the pupil or ward. 
It ma> be acquired by wilt, or deed or judical ait Sec., and 
is lost by death, marriage , majority, resignation 01 removal. 

Offences against it are acts of interference with the control 
over the person or property of the pupil or ward 

(4) “ Dominical righf ’ is the right of a master over 
his slave, which was in carl) days quite alike his right over 
his cattle. It was also acquired, lost and transferred in the 
same way, except this that a slave was capable of being 
manumitted. A master can sue any one who kills the sla\e 
or entices him away or renders him incapable of doing his 
duties. Similar rights , which arisf from contract, are rights 
to domestic service , and also to any kind of employment; 
and the principles wii’i regard to them are that a person 
who induces a party to a contract to break it, intending 
thereby to injure the other party, ^>r to get a benefit from it, 
himself does an actionable wrong. 



196 Describe the aforesaid III - Class of Antecedent 
Rights fin rent” with their main features. 

A. Reputation man has a righf as against the 

4 * 

world, to his#w</ name ; / e a right that the respect, so far 
as it is well-founded, which others feel fur him shall not he 
diminished; ^md it bus two exceptions - (i) when the 
imputation i> trivial, and (2) when it is truthful. It is 
innate [i e., common to all men', and lasts till death 

Offence , against reputation, may consist in words, spoken 
or written ; and uho in gestures 01 pictures. It may be “diteeff 
when dispataging the man himself; and “indirectf when 
disparaging his fmiily or belongings. Publication is essenti¬ 
al in this case : and hence, any imputation in a letttr 
addressed to the man himself, or uttered by words when 
no one else is present aie not wrong. Wrong intention 
must be present in order to constitute the offence. 

A man’s right to good name is a right availing against 
all persons geneially, and is therefore //at in rent. 

197. Describe the grades of “ Defamation ’ as recognized 

bv the English La 7 V. 

* » 

A. They are as follow :— 

(1) Some statements are defamatory, irrespective of theii 
publication or consequences; e. g , to 4charge one with in 
dictable offence, ignorance (if his profession, or insolvency 
in trade 

t_2) Some statements are defamatory , only if put into a 
permanent form, i e , when they are written, printed or 
suggested by pictures, afid are called “Libel.” 

(3) Some statements are wrongful, if special or temporal 
loss results from them. To speak of a man as a scoundrel, 
cheat &c., is not offence unless actual damage has taken place. 
Hut to speak of a woman as unchaste is now a wrongful act. 
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198. Distinguish between (a) Jus in rem, {l) /us ad rein, 
(c) Jus in personam. Give an iilustration of each. . Under 
which of the above heads would you Jassify a mans right 
or interest in his good name and why i (B. L. 1895.) 

A. (a) Jus in rcm is a right availing against pe isons 
generally; e. g., right of father or guardian, r over child, 
or ward to custody and education, and of niastei over 
servant to services without molestation by others. 

(c) Jus ad rent is any right which avails against a person 
certain It is also used to a species of such rights. 

(c) Jus in personam is aright availing against a person 
certain or determinate ; e g., it a son or ward refuse the lessons 
of a teacher whom the father or guardian has appointed, he 
may be compelled to return, and be also punished moderately. 
A man’s right to good name is a light availing against all per¬ 
sons generally, and is therefore Jus in rent. 

199 How and when is “ Defamation " justifiable / 

A- The most important mode of justifying a Defamation 
is when it is “ privilegedc. g , done in public capacity as a 
judge, advocate, or witness ; or when the circumstances are of 
a certain class ; e.g., a charactei is given to a servant, the 
presumption of malice is then rebutted, and the plaintiff is 
required to ptove actual malice. If, however, this can he 
proved, or if the statement was carelessly so made as to icach 
others than those whom it might properly he addressed, the 
plea of privilege is of no avail. Fair reports of trials, debates, 
meetings, fair comments of public men or of lirerary or artistic 
works are privileged. 

200 Describe the aforesaid IV. Class of Rights “ in rcm" 
with their main features. 

A. To exercise ordinary rights is to perform all aits and 
to enjoy all privileges as a citizen without any molestation. This 
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class of right is vague and wider than the previous three e/asses \ 
and it includes—(i) the right to the unmolested pursuit of the 

occupation by which a man earns his livelihood ; a man does 

¥ 

wrong when he hindeis another in his trade. 

(2) Right 10 the fiee and unobstiucted use oi the 
public highways and navigable rivers, to block up a read and 
thus to compel a stranger to pass by a lunge? way, to drive a 
carriage in such way as to hindei the progiess of another, to 
build a house in such away as to -intrude upon the highway are 
violations of this right ; *3) right not to have the Court malicious¬ 
ly. set against him, malicious arrest, malicious prosecution, 
malicious ptoceedings to cause a hankruptc), abuse of a wiit 
of execution, and maintenance (assistance rendeied in a suit by 
a stranger to it without lawful excuse) aie \iolations of this 
right, a prosecution, though originally bona fide may become 
afterwaids malicious, if the prosecutor knowing the plaintiff to 
be innocent still perseveres ‘‘malo animo” in the proceeding. 

201. Describe the aforesaid 1 ^. Class of Rights “ in ran ” 
With their main featutew 

A. Rights to Possession and Ownership, or Pro 

prictory lights 

Nature of these Rights (as distinguished from the previous 
classes of rights) :—These Rights relate to tangible external 
objects, unlike many of the previous rights ; g., one’s good 

name my be considered as “ airy nothing”) and are extensions 
of the power of a person river portions of the physical world,” 
or are such as “ have an extension of the advantages, which a 
man has when a physical object is actually within his grasp.” 
Like previous Rights , they are available by means of the acts 
or forbearances of the person of incidence; but such acts or 
forbearances iclate to an object or thing, from which the person 
of inherence derives some advantages. 
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The Essence of these Rights lies “not so much in the enjoy 
ment of the thing as in the legal power of excluding^ others 
from interfering with such enjoyment.” 

Appropriation :—Every portion of the material world is 
not capable of appropriation : e. g., the air, the sea and 
the water of rivers are for the common use of all men, but 
belong to none. 

“//a- possidendi ” and “ Jus possessions 

“ The right of the owner to possess is technically called 
“ /its possidendP and “ the right of the possessor to continue 
to possess is called “fits fosscssionis" 

« 

202. I That are the essential elements of legal Possession ? 
A owns a plot of land accessible only by a bridge across a stream. 
The bridge is swept away b\> flood. Does A thereby lose his 
possession of the plot l State reasons fot your answer. 
(B. L. 1898. ) 

A. The elements of Possession are : — 

{1) “Some actual power over the object possessed, ” called 
tortms ” in the Roman law — a) Actual* contact with the thing 
is not necessrfrj. lb Full physical control is not necessary; 
hut it is necessary to have power to exclude others. (2' “ Some 
amount of will to avail oneself of that power, ’’ called animus 
in Roman law ; and this may be of three kinds ; viz —(1) idea 
of simple protection — e.g., that of a servant, (.2) idea of use in 
different ways, and (3) idea of exclusive tight ; t.g, that of a 
thief. 

A does not lose possession as he has power to exercise 
control, though not in actual contact. 

Corpus ’’:—When a person is said to be* in possession of 
an object, he must * have it so far under his control as to be 
able, unless overpowered by violence, to exclude others from 
its enjoyment, ” though he need not necessarily “ be in actual 
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control with it ” ; e. g., he conies into possession of (i) w’heat 
stored in a warehouse, when he is given its key, (2) an estate 
as donee “ by entering upon any one portion of it ” or b> 
having the land shewn to him liom a neighbouring place ; such 
possession is called symbolical as the key, in the case of wheat, 
is a mere symbol of the contents of the warehouse, and also 

“ fictitious ” as it does not consist 

« 

in actual contact with the object. Similarly he comes into 
possession of (3) goods when they aie delivered at his house, 
though no one has touched them on his behalf, (4') treasure 
or other object buried in his land, when he d'gs it up, (5) 
of a wild animal or hiid, whit h he has shot, when be actuall) 
catches it as he has then only poweis “ to exclude others frooi 
the object being interfered with ” 

“ . Inimus ” :—The power of physical control is not the only 
thing necessary to constitute Possession ; hut there must be a 
ivtll to exercise such control at least for the commencement 
of Possession. This will or mental element has thee degree*?; 
m, (1) w T hen it exists, not for asserting the right of the 
possessor, but for protecting the subject against violence : e.g , 
the possession of a servant, which is fitly described as “re 
piesentative ” ; (2) when it exists for exercising control ovei 
it, subject to the rights of the real owner ; e.g., the possession 
of the earner, borrower , lessee of land, and usufructuary ; 
whtn it exists for asserting the sole rights of the possessor and 
denying the rights of all other men. 

203 Describe the Roman theory of Possession as shewn by 
Savigny and describe the names of the elements of it. 

A. Savigny states that the Romans recognized /rev? degiees 
of control over an object; and the said degrees were 
distinguished by the “ intention of the possessor.” The lower 
degree of intention exists, when the powei to dispose of the 
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object is limited by the rights of another person (owner); eg., 
the possession of slave, servant, usuftuctuaty, bailee . The 
higher degree of intention exists when the holder or possessor 
“believes himself to be the lightful owner of the object, 01 
having merely found it, means to keep it subject to the 
possibility of the ownei making his appearance, or having 
stolen it, means to keep it against all comers.*’ That kind of 
Possession in which the intention was of higher degree was 
alone piotected by the Interdicts and was called *■ Possession,” 
the other class of possession which is now called “detention ” 
was called “ in possession esse.” Intention in the; case of 
“ Possession ” is called “ animus domini.” or animus possidendi " 

204. What is the objection against Savigny's theory and 
how does he indirectly try to meet it ? 

A- His theory does not account for the fact that the 
Interdicts were also accorded to the “ Emphyttuta” the pledge 
holder” the “ / re cario fenens” and the “ sequester” to none of 
whom can the “ animus domini * be attributed. He stated, 
however, that for practical reasons “ derivative” possession was 
admitted in these cases. 

205 Describe hoiv does Ihenng attack Savigny*s vnw. 

I That is his own theory and what are its faults > 

A. Ihering attacks Savigny’s theory on the grounds that — 
The necessity of actual control cannot be discoveied 
in the works of the Roman jurists without doing violence to 
their language. 

(b) The amount of control demanded by Roman Law 
varied, as it reasonably should vary, according to the natuie 
of the object in question. 

2. Ihering’s theory is—“ that the difference between Deten¬ 
tion and Interdict possession has nothing to do with the will; 
that whoever so far exerts his will over an object as 10^.0btain 
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detention of it, possesses it for all purposes, except in so far as 
possession is denied to him by some special rule of law.” 

3. The faults of Ihering’s theory are as follow;—?vo., he 
appears (1) to be in conflict with clear statements in the 
sources, (2) to maintain an anachronism , and (3) to be in¬ 
consistent Myth his own maturer views, and (4) just as 
Savigny allowed fictitious “ derivative ” possession in the case 
of the pledge-holders and others, who would not otherwise 
on principle be possessors, so Ihering allowed ‘a number of 
special rules of Law in order to explain why bot rowers, lessees 
and the like, who would primafaie be entitled to posses sot v 
n medics , aie not really allowed the same. 

206 What are the Teutonic and the English t hear it s .of 
Possession ! 

A. Teutonic theory of Possession : -The furists of the 
Teutonii races do not recognize two grades of Possession ; 
and thej do allow possessory remedies even to those persons, 
who would not be protected by the Interdicts of the Roman 
Law. 

English theofv of Possession :—The English theory of Pos- 

p 

session is similar to the Teutonic theory. It does not, indeed, 
grant possessory n medics to the seivants ; but with this excep¬ 
tion, it makes no distinction between “ Detention" and 
“ Possession? and grants posst ssory remedies to all occupants of 
land, and holders of goods. 

The tenant of a farm, who was previously “a mere bailiff 
for the landlord " alone can now sue for trespass : and so the 
bailee. 

207. How is “ wrongful possession n viewed in English 
and Roman Law i 

A Both in English and Roman Law, “a mere finder, or 
wiongful taker has a possession, which will be protected against 
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a stranger; and the stranger can have a superior right only 
when he can shew that he was acting under the authority of the 
person having right. 

208. What is “ Possessio Plurium ,” and how does it obtain 
in the different systems of Law * 

A. (1) ‘‘ Possessio Plurium” implits the^fact of more 
persons than one being in possession at the same lime. The 
principle in Roman law is that “ only one person can posses 
the same object at the same time ; ’’ but in English, as also in 
Germ in Law, more persons than one can sometimes possess 
the same object at the same time. 

(2} In England, when the tenant farmer acquired the ivnt 
of ejeJment , his landlord also retained his possessory remedies , 
and previously the bailois as well as the bailers could sue lor 
trespass. In modern times the landlord can not bring trespass 
during the continuance of the tenant’s term ; and in the case 
of simple bailmenti.e , “ those in which the bailor may resume 
possession at any moment, ’ the bailee alone can sue foi 
trespass; but not so in the case of other bailments. 

209 What are the reasons for which Possession receive'* 
protection ! (B L 1897.) 

A. The presentation of peace is probably a reason foi the 
purpose. Some writers declare “ that possession was protected 
as possessors are in most eases rightful owners ; but this decla¬ 
ration is hirdly in accordance with legal history.” 

210. What according to Savigny and Markby are tilt two 
elements in tin legal conception of Possession ? Is there anything 
fictitious , Sj mboheaf or constructive in our conception of the 
possession of goods bought , when the seller hands over to the 
buyer the keys of the ware nouse in which they are stored l ((\ 
U. B. L. Ex. foi 1894.) 

A The two elements are (1) some actual control over the 
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thing posseted , and (2) intention or will to exercise that 
control* The delivery of the key of the warehouse is a 
complete mode of delivery of possession as it is a way of 
obtaining possession and making use of the thing ; and it is 
neither fictitious, symbolical nor constiuctive. 

211 I!'/m/ plan should the doctrine ojpossession occupy in 

a code of Low ^ ill. 1,. 189;.) 

A Savigay was ot opinion that it belongs to the depait- 
ment " oWigafiones e\ delicto as it “ only cornea in qutstion 
as a < mdition to the gi anting of lliter diets llut 

hiolland, tollowing Alciatus, Halm, and (Jans classes it among 
Ihe "Jura in it ’’ 

21 1. I 1 hat are tin conditions necessary jor “Repi esentatroi ’ 
possession } Show that a master’s possession through his 
stmanty or an infant's possession through his guardian is a nal 
possession. 

A The conditions necessary for representative possession 
are . — v 1 ' l’hc lepresentative must have physical control over 
the tiling ; * he must intend to exeicise it for his principal , 

and 13) tne pnncipal must assent to such exeicise. 

When a sen ant has got a tiling in his control, he is to 
exercise it foi his master , and hence, the mastei is in real 
possession. In the case of an infant, his mental deficienc) is 
supplied by Ins guardian; and hence, if the said guardian 
< omes to have control over a thing and exercises it tot the 
ward, the lattc-r is said to be 111 possession. 

213. E splatn briefly the dot trine of represrntatii epossession 
as applied to persons labouring under incapacity. What do you 
understand bv a hansfer of detention without possession t (B. L 
^95 .) 

A It is said by some writers that persons labouiing und* r 
mental incapacity, e. g. t minors and lunatics, cannier have 
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possessioti of anything as they are wanting in the second element 
of possession ; viz., will or intention to exercise any control. 
It is further said that even if they be represented by any 
guardian, still there can be no possession for want of the third 
element of representative possession ; viz., the assent of the 
principal Hence, it is said that representative possession is no 
possession in the proper sense of the term. Jtyt really in thF 
c ase, the guardian who supplies the mental deficiency of the 
ward assents for him ; and thus the defect is cured. 

An instance of transfer of detention without possession 
may he found in the case when an owner sends a moveable 
thing to another peison through his servant. 

214. Explain briefly m what sense the derivative possessm 
t\ a possessor. (B. L. 1897.) 

A. A derivative possessor; c.g. a pledge holder, the 
*■ emphyteuta,” the “ piecario tenens,” and the “sequester,’' 
cannot be said to be a true possessor, as to none of them can 
the animus donum (the second essential element of possession) 
he attributed ; but it is a fact that the Interdicts were accorded 
to them. Savigny in order to explain this anomaly states that 
these persons have got a sort of derivative possession for 
piactical purposes. “Derivative possession r is a kind of 
possession in which the possessor has control over the thing 
possessed b> him and which he may dispose of in such away as 
he likes, subject to the right of the owner which he does not 
deny ; e. g„ the possession of a borrow ei, or that of a lessee. 

215. Ifow may the “ orbit ” of the right of “ possession*' 
be inferred 1 

A. From a list of the acts , which aie its violations; e. g , 
trespass and conversion. i\ “ trespass to goods ” implies their 
removal or injury, which may be justified as done in exercise 
of rightful dish ess, or self-defence . Goods are said to be 
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“ converted by any one, who wrongfully assumed "to act as 
their owner. 9 ' 

216. When does Possession commence and terminate ? How 

may the corporeal and mental elements of Possession be separated ? 

A It commences when “such combination of control and 
intention as is required by a given system of la\v ” takes place ; 
and it terminates by an “ express abandonment of the object 
and the termination may also be due to a tacit relaxation of 
corporeal control or intention. 

Separation of corpoteal and mental elements of possession 
takes place sometimes ; e.g., when the control is exeicised by 
an agent, and intention is exercised by the principal , or when 
both the elements are exercised by the agent under the 
delegated powers of his master, or subject to his ratification . 

217 What is me mi l>v “ Quasi-Poseession V ’ Illustrate it 
by examples. 

A. It is the “ control, which may be exercised over 
advantages , short*of Ownership, derivable from objects : c. g., 
a right of way , and an “ advow\o?i\ Again, it ma} be said 
to be possession of abstractions, and incorporeal things, which 
are not perceptible to the senses. 

218. State with whom Possession lies in lhe following < uses, 
giving your reasons in each case :— 

la) A man walking along the toad with a bundle sits 
dovrn to rest and places his bundle on the ground at a 
short distance fron him. May he be said to be in pos¬ 
session of the bundle, or of the ground ? (b) A man is bound- 
hand and foot with cords. May he be said to be in possession 
of the cords ? (c) A purchaser of land enters upon it but is 
opposed by the seller; or both the seller and purchaser going 
upon the land are opposed by a third person, who disputes the 
right of both of them. May the purchaser be said to be in 
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possession here ? {d) A man leaves his home, and goes to 
follow his business in a neighbouring town. May he still be 
said to be in possession of his family—house and propprty ? 
(c) The key of a warehouse in which the goods are stored 
is made over to the buyer Is the buyer or seller in 
possession of the goods ? (/) 'rim her is delivered to the buyer 
by his marking the logs in the presence of lhc seller. Whether 
the buyer or seller is in possession ? After handing over and 
receiving possession of goods at a public wharf both buyer and 
seller go away. In whose possession do the goods remain ? 
(h) Fishes exist in a river, the right of fishery belonging to A . 
Does A possess the fishes? (?) Fishes exist in a pond, the 
owner of which is A Does A possess the fishes ? (j) Fishes 
are placed in a receptacle which belongs to A Does A possess 
the fishes ? (^J A wild animal is mortally wounded by />. 
May B be said to possess it? A takes a ling belonging 
to /?, and throws it into thij, sea. Does A or B remain m 
possession of the ring? \ttt) A jewel drop* from my hand 
when passing through a foiest, belonging to another person, 
and while passing through one’s own* house. {// A wild 
animal which was captured escapes to the forest. 

A. (a) The man is in possession of the bundle , as though 
not in actual contact with it, he has the right to deal 
with it as he likes and to exclude all other persons. He is not 
in possession of land as though he is in actual contact, he 
cannot deal with it as he likes, it not belonging to him. {b) 
The man is not in possession of cords, as though in actual 
contact with it, he cannot deal with it as Jie likes. (**) 
The purchaser cannot he said to be in possession of land as 
he is opposed and has not acquired the right to deal with 
it as he likes, though he is in actual contact, (d) The man 
is still in possession, as though not in actual contact, he has 
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right to deal with the house and property as he likes, (e) The 
buyer,, as he is in a postion to get actual possession of the 
goods and also to deal with them as he likes. (/) The buyer 
is in possession as timber has been made over to him, and he 
can now deal with it in any way he likes, (g) The buyer 
remains in possession as he is able to deal with the 
goods in any way he likes, (h) A does not legally possess 
the fishes as they may escape easily and hence he can 
not deal with them as he likes, (i) If tho pond be a 
large one, the same remark applies as to the fishes in a 
n'ver. (/) A possesses the fishes as he can deal with 
them as he likes, (k) A does not possess it until he gets hold 
of it as it may escape or be taken possession of by another 
person or animal &c. (/) and (m)—A does not possess the 

n/ii{ as he loses control over it when lost in sea or forest, but 
he is in possession when it is lost in his house as he has 
complete control over his hous^* («) The captor loses posses¬ 
sion as he lose 1 !* all control over the animal. 

219. Give a description of the right of Ownership. (B. L. 
1S98.) What is meant by “O7Vtiership ,” and how is it limited ? 

A. 1 1) Ownership is a measure of right, which the law 
gives over an object, “quite irrespectively of having any actual 
or constructive control over it.” It is also defined as a 
“plenary control over an object.” Austin describes it as “a 
''eight over a determinate thing , indefinite in point of user , 
unrestricted in poi?it of disposition , and unlimited in point of 
duration” See q. No. 220 to 228. 

(2) Oivn^rship is unlimited in comparison with other rights 
over objects ; but it is limited as it is to be “enjoyed in such 
a way as not to interfere with the rights of others.” 

220. Shew by a table the orbit of Ownership and describe 
how it is f elated to Possession. 
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A- See Table VII. App. B. 

Possession is inherent in Ownership, unless expressly sever¬ 
ed from it; e.g, when property is let, lent or mortgaged. 

221. How are the rights of enjoyment, destruction and 
alienation limited and dividedt Illustrate them by examples. 
What are the objects of Ownership ? 

A. Right of Enjoyment is limited by— (1) the rights 
of the State; e.g. , the State may take some portion of the 
produce of property or of the property itself, or authori/.e some 
act in its vicinity, which may diminish its value, or it my a 
forbid particular use of it, (e.g, growth of tabouo in England 
and Ireland, or the carrying on of noxious trades) ; (2) the 
lights of the co-owners ; or (3) the lights of others ; e. q , when 
they have got a right of way over one’s land, or right to receive 
the water of a stream or the like. 

(1) Eight of Destruction is limited as some objects are not 
practically destructible Right of Alienation is also stmihrly 
limited ; e g it is forbidden in fnud of creditors, or in mortmain. 
It may,be divided into (1) total, when the right itself and (2) 
partial , when a fraction of it, is transferred. (2) The objects 
* of Oivnership are : —(11 physical objects ; (2 j collection of rights, 
and (3) the sum total of a man’s fortune , including objects 
owned, and the value of his claims, after deducting the 
claims against him. 

222. What are the Rights over physical objects , and 
their violations ? 

A. The Rights are 1) to have them not taken away ; (2) 
to have them unimpaired in value ; and (3) to have their title 
not weakened. Their violations are—(i) conversion , (2) detinue , 
(3) trespass , (4) slander of title, and (5) nuisance. 

223. Prescribe the various intangible objects of Oivnership. 

A. They are:—(1) Patent right; i. e., the exclusive 
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right of using a new process of invention for a term of years as 

also the right of letting or selling it , which the inventor 

gets from the State; (2) Copy-right; i. e., the right, which 

is granted to the authors, the painters, the engravers, and 

the sculptors by the State in the production of their 

genius ; (3) Trademark ; (4) Franchise ; />., royal privilege, 

which a subject may acquire to have a fair, a market, 

a forest or a free-fishery ; (5) Bonorum Universitates the 

complex mass of rights “ in rem ” and “ in personan ” 

Itss deductions, which a person may have and which as soon 
• 

as he dies is called a “ hereditas ” 

224. IVhat are the chief methods by which Ownership is 
inquired / (J 1 L 1891.) 

A It is acquired 

I. With possesion by (a) “ Occupation \ i. e , the taking 
of what previously belonged to no one; (<$) “ Spedficatio 

/". <*., the working up of materials belonging to another into 
anew product; (c) “ f'ructuum perceptio ”; i. e., the rightful 
taking of the produce of property by a person who is not 
owner of the property ; (d) Lawful possession for such periods 
as may be recognized by Law as being sufficient for the 
purpose; eg., Usucapio of Roman Law and Acquisitive Pres- 
(ription of English law as distinguished from “ Extinctive 
Prescription ” or the “ limitation of actions ” which causes 
no transfer of rights, but loss of remedy 

II. It is also acquired without an act of possession ; e g, 
(it Accessio, which maybe (a) land acquired by alluvion 
or accession ; (b) moveables fastened to immo7'eables ; e. g., a 
house ; (r) moveables fastened to moveables ; c. g. t an em 
broidery to a garment; and {d) “ confusio ’’ and commextio ” 
which usually produce joint-ownership. 

225 “ The Prescription of English law differs in some 
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important particular from both the Usmapio of the earlier 
Roman law, and the prescription of the latter. ” Discuss this 
proposition (B L. 1896.) 

A. Usucapio was in Roman law a mode of acquiring 
ownership by possession of two years in case of land, and one 
year in case of moveable which was bona fide and under it 
color of right Piescriptio wa-* in Roman law r , a rule ol 
limitation which the defendant in a case might avail of when 
the plaintiff was late in asserting his claim. The English idea 
of Prescription, it may be noted, is a mode of acquisition of 
title by possession ; and it differs from Usmapio in this, that 
the possession need not be bona fide and under color of riyht; 
and from prescriptio in this, that it bears no sense of limitation. 

226. When does derivative Acquisition take place , and 
how ( 

A. It takes place either intervivos , or upon death. In the 
former case, it is effected by alienation and conveyance ; and in 
the latter , by legacy or donatio mortis, causa. As a general 
rule , alienation becomes complete when the alienatory contract 
is complete. 

227. Describe the dispositive an l divestitive facts of general 
application with regard to Ownership. 

A. Ownership is disposed of, or transferred when .1 
universal succession takes place on account of death , hankruptacy 
<Src Besides, there are dispositive facts, which are . 1) voluntary ; 
e. g., purchase and gift or testament , (2) involuntary, —i. e , the 
result o causes external to the parties, or due to any operation 
of a rule of law, e. g ., decision of court, bankruptcy, marriage, 
&c. 

The divestitive facts of Ownership are—(1) death of owner, 
(2) his entering into religious seclusion , (3) his conviction for 
serious crime, (4) his outlawry , (5) causes , which produce 
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forfeiture ; (6) alienation, (7) abandonment , and (8j destruction 
of the object owned. 

228. What an' the different modes of Ownership ? Give 
examples* Define the tights called ‘fura in re alienaf 
and lt iVuda Proprietas.” IS name rate the important species 
of “fura in re mfieanap 

A (1) Ownership may be (1; exclusive , or (2) 

joint with others; e g., joint-tenancy in India, when the 

quantity of share of each tenant is not recognized, and 

tenancy-in-common in England where each co-tenant has 
■ , # 

x quantitative share in the property. Ownership may be also 
(i) legal\ or (2) equitable. 

(2' The tie me tits of the right of Owneiship which maybe 
granted to one person over an object ot which another con¬ 
tinues to be the owner aie called “ Jura in re alieana ; ” 
and the residuary right of Ownership which exists after one 
or more of the subordinate elements of it, (t.g., possession 

or use) are granted out to other persons is called by the 

■ 

Romans “ Nuda Peoprietus. ” The important species of 
'\futa in re-ahena ” are (1) “Servitude ” and (2) “ Pledge ” 
Two others ; vh. , “ Emphyteusis ’’ and “ Superficies ” were 
peculiar to the Roman Law. 

221). Explain Emphyteusisand Superficies.” Mention 
what in English anti Indian Law are analogous to Emphy¬ 
teusis. ” 

A. The right of a person, who Wds not the owner of a 
piece of land, to use it as his own in perpetuity, subject to 
forfeiture on 11 >n-payment of a fixed rent and on certain other 
contingencies, was called in Roman Law as “ Emphyteusis ; ” 
and it is analogous to a feudal tenant in English Law, and to 
a ryot in Indian Law 

*• Superficies ” was the right in Roman Law, which 
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one person might have in pcipetuity, or for a very long 
term of years over a building constructed on the land of 
another 

* 

230 To what class of rights do Servitudes belong l (B I,. 
1897.) 

A The) belong to the class of tight* called Rights tn rem. 

23 r. Dejint “ Servitudes “ Dominant Tuiemcntf and 
Servient Tenant ntP What is the origin oj ‘ Servitudes 1” 

A. * Sen 1 1tildes” derive their name horn imposing “a sort 
ol subjection upon the land-ownei, whose rights they leslnct in 
favom ol his neighbour, or rather in the plot of ldnd itself in 
favour of the neighbouring plot.” The land which benefits b) 
a Servitude is called the dominant tinementf and the land 
which is buidencd with it is called the *■ servient tenements 
A Servitude may be defined also as * a real right, constituted 
for the exclusive advantage of a definite person or definite plot 
ol land, b) means ot which single discretionary righto! user in 
the propert) of another belongs to the poison entitled. The 
origin of Seivitude* seems to have been artificial extension of 
natural rights. 

232. How may Send/tides be divided? Define ‘7 eaV 
and “ personal" Se/vi/udts Give euunfits of the differ¬ 
ent kinds of Servitudes. 

A “ Servitudes” may be divided into (1 — positive ; e g , 
right of way 01 water, and (2) mgative • e.g. t casement of a 
house; 01 (1) tontinuous, and (2) discontinuous ; or (1) rural, 
and (2) urban ; or (1) apparent , and (2) non-appiuent or (1) 
real and (2) personal. 

233^ Distinguish betiveen Praedtal Servitudes and Person 
al Servitudes according to Roman Law. Give an instance 
of each. (C. U. 13 . L. Ex. for 1889.) 

A. “Rent,” u fraedial or appurtenant ” Servitudes are 
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such rights as exist not for the benefit of any individual as such, 
but as* giving increased value to a given piece of land, as 
Easement; and personal, or "in gross” Servitudes, are suck 
rights as may be enjoyed by an individual as such irrespectively 
of the ownership of land ; eg., usufruct. 

234 Horn may real Servitudes be divided l Define the 
divisions and gw? examples of each division 

A They may he divided into—(1) Profits a prendre, and 
'2 ) Easements. "Profits a prendre” imply that the owner of 
the dominant tenement is entitled to remove certain tangible 
objects from the seivient tenement ; e g., rights of a “common 
of pasture,” “of piscary,” “of turbary” (digging turves), and of 
“estoveis” (cutting wood.) 

“ Easement” may be defined as ‘‘a privilege that one 
neighbour hath of another, by writing or prescription, 
without profit as a way or sink through his land, or the 
like;” c. g., rights of way, lights to the use of water, to 
the free reception of light and air, or to the support of buildings. 

235. How did the Romans distinguish betivetn “ rural'' 
and “ urban" Servitudes ? 

A. They turned upon the general suitability of right foi 
the enjoyment of land or of buildings generally. 

236. Does English Law atlow any Servitude “for pros 
pect t” If not, why t 

A. No. As “prospect” is a matter of delight and not of 
necessity, no action lies for stopping thereof in English Law. 

237. Give some examples of rights of “common in the 
soil,” and state whether they fall under Profits a prendre. 

A Rights of quarrying, or digging, for coal or minerals 
are rights of “common in the soil; ” but they are different from 
“Profits a prendre,” and do not fall under it. 

238. Compare the right which in English Law the people 
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'if a given place may acquire by custom to go upon a plot of 
land at certain times for a purpose (e g, to hold horse-race* 
or to dance in the green) with servitudes.. 

A. Such rights are analogous to Servitudes , but are not 
teducible to them. 

239. Bow are “real Servitudes'’ acquired an<i lost l 

A. They are usually acquired by grant , testament 01 
prescription ; and they are lost by express release , abandon¬ 
ment and union of the ownership of dominant and servient 
tenements. 

240. Compute ‘‘ Personal Servitudes” with Profits ‘a 
Prendre and Easement. 

A. “Personal Servitudes" are rights ol enjoyment exei 

c isable by a given individual, as such over the property of 

another; and they may be imposed not only upon lands, 

but also upon moveable propeity; e. g, cattle, furnituie, 

slave. “ Profits a prendre " may similarly be enjoyed by an 

« 

mdiwdual apart from his ownership of land ; but an Easement 
which is indontified with real Sirvilude can never be so 
enjoyed. 

241. How did the Romans divide Personal Servitudes i 

A They divided them into two grades; 775.,—(r) Use, 
implying user of ihc object itself without any advantage from 
the products of the object; and (2) Usufruct ; i.e., rights of 
enjoyment of the object and its products. 

242 What sort oj right in English Law ctrresponas 
to ‘ Usufr- it” of the other systems l 

A. The right of a life-interest in English Law corresponds 
to “Usufruct" of Roma.j and French Law ; e.g , when an 
English testator gives to A & life-estate with remainder to B, 
a French man would leave the property to B , subject to a 
"Usufruct” to A for life. 
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243. What was “Quasi-Usufruct” and with regard to 
ivhat tvas it allowed l 

A. “ Usufruct ’’ was allowed with regard to such things as 
were capable of being handed over to the proprietor on 
termination of the light in the same state in which they were 
received ; e.g.fa flock ; but there are objects, viz , wine, corn, 
dress Arc. which cannot be used without desroying them ; and 
hence, “Quasi-Usufruct” was allowed with regard to them. 

244. What a? e. “ Re all a \ ten ” a rid ‘ ‘ Licence P 

A. A “ Rcallasten'' was a duty, recognised in Roman Law 
as “attached to a piece ol land of periodically performing 
positive acts’’; <?. g., payment of giound rent, the maintenance 
of dykes, &c. A “License” passelh no interest, nor alters or 
transfers any property in any thing, but only makes an at lion 
lawful which without it had been unlawful. 

245. How is a Pledge distinguished from a “Servitude ” 
or other rights iji re aliena l 

A. 1 he latter rights enable the person of incidence to 
enjoy the physical qualities of a thing, whereas the former 
rights enable him to receive a definite value fiom another, and 
in default of it, to realize it by sale of the thing. The object 
of the latter rights is “to extend the advantages enjoyed by 
a person beyond the bounds of his own property ; ” but that 
of the former is to ensure receipt of some value to which he is 
entitled 

246. IVhat are the purposes or objects of a Pledge t 

A. They are— (1) to give the creditor a security on the 
value of which he can rely, which he can readily turn into 
money, and which he can follow even in the hands of the 
third parties ; (2) to have the thing in the possession of the 
debtor (who is owner), and thus to give him every facility for 
satisfying the debt. 
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247. Describe the varieties of Pledge with their main 
features. 

A. They are as follow : - 

(1 Mortgage :— English Mortgage is the same .as the 
Roman “ Fiducial ’ and Scotch Wadset) involves transfer of own 
ership in the thing pledged from the debter to the creditor with 
a condition for re transfer upon due payment of the debt. 

(2) Pawn :— Roman Pi^tius) involves transfer of posses¬ 
sion of the pledged thing to the creditor, the ownership of 
it remaining with the debtor. As a rule, the creditor can¬ 
not use the thing ; and if lie is to take its profits by way of 
interest, it is called ‘‘Antichresis.” Originally such creditor 
had no power of sale, except by express agreement; but it 
became customary, and was at last presumed. Tt arises from 
contract or judicial sentence 

(3} “/Jen ”—Vendors of property and persons, who 
have expended w >rk and labour on goods 1? ive a lien over 
such property, and goods; /.<?., they. may retain them in 
their possession till their claims in respect of the same are 
satisfied. “Lien” is a real right as the person enjoying it 
can obtain redress by an action of trover against any one 
interfering with it. Jt is distinguished from “pawn” in this 
way that it is a mere right to retain possession and ends with 
possession, whereas the paivnee gets better rights, and can 
deal with the pledged thing as his own, if the debt is not 
duly paid, 

(4) “ Hypothed' —is a kind of Security, in which the owner¬ 

ship and also possession of the thing pledged remain with the 
debtor Tt arises from ( a ) Law y when it is called (tacit 
hypothec) ; {/>) Judicial decision , and (3) Agreement. It 
originated with the right of the landlord to claim the goods 
of the defaulting tenant in order to realize his rent which 
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is known as distress ; ” and it has been subsequently extended 
to wives,, pupils, minors and legaties ovgr the properties of 
husbands, tutors, curators, and heirs respectively. 

The disadvantages of Hypothec fi ) it facilitates prefer¬ 
ence of one creditor over another, and (2) disables a creditor 
from knowing if the property is already encumbered, as 
both possession and ownership ramain with the debtor. 
Mortgages share also these disadvantages which result from 
secrecy. 

248. What “ Registration ” of Securities , 'and hoiv is 

it useful ( 

A. To avoid the aforesaid disadvantages it has been 
provided that all Securities should be registered before a publu 
offi er. As the same objet nuy be pledged to several creditors, 
it becomes necessary to ascertain which of them is to be given 
effect to; and to facilitate this purpose, the system of 
Registration has been introduced, the rule being this that all 
Securities will take rank in accordance with their respective 
dates of registration. 

249. JVhat are “ Privileges" and “Tacking i” 

A. In Roman Law, some exceptions were made to the 
1 ult* of chronological order of Securities, eg., a pledge-holder 
with possession was considered to have a “privilege.” “Tacking” 
is in English Law another excepti >n to the chronological ordei 
of Secuiities as it unites Securities given at different times and 
pi events any intermediate purchaser from redeeming or dis¬ 
charging a piior line before redteming or discharging a subse¬ 
quent lien ; and in accordance with it a creditor having any 
other claims for money m wiiting against the debtor could 
retain possession of the Security, although the debt for which 
it was originally given was satisfied whether these other claims 
were created before or after the Security was given. 
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250. How are Securities transferred and terminated ? 

A. They are usually transferable only together with the 
rights to which they are accessory. They terminate with (1) 
discharge of the claim* to which they are accessory ; (2) by 
being released ; (3) by destruction of the thing pledged ; (4) 
by the creditor becoming owner of the thing; (5) by lapse ol 
time, when they are limited by duration. " 

251 Describe the aforesaid vi. Class of Rights in rent 
with their main features. 

A. Immunity from fraud y i e the right not to be induced 
by fraud to assent to a transaction, which causes one damage. 

252. What is the peculiarity of Immunity fiom fraud as 
a Right “ in rem t" (B. L 1896.) 

A It differs from the previous rights as they are infringed 
by acts done against the will of the person of incidence, but 
it is infringed while the same person is a consenting party to 
his own loss. 

253. What ate the essentials of a fraudulent Representation 
according to English Law } B. L 1896) 

A. They aie—(1) representation being untrue in fact 
f2} it being made with knowledge of its untruth, or without 
belief in its truth, or with recklessness as to its truth 01 
untruth ; (3) it being made for the purpose of inducing anothci 
to act on it. 

254. Rnnumttate some usual forms of fraudulent mis 
representation ? 

A. They are :— 

(1) When a person fraudulently represents himself to be 
an ageut of another, and the third person suffers loss thereby. 

(2) When false statements are made in the prospectus 
of a Company, and *ome persons who are thus induced to 
become sharers suffer loss. 
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'3) False statements regarding credit or honesty of third 
persons # (e.g. t customers, servants) causing loss to tradesmen 
and employers. 

(4) When one person induces a woman to marry him, 
falsely alleging that he has no wife. 

(St When a master by show of authority makes his 
servant do something illegal. 

(6) When dangerous ai tides are knowingly bailed, with 
out intimating the bailor of their quality. 

(7) When an untrue warranty is knowingly superadded 
to a conti act of sale. 


CHAPTER IV. 

PART II. 

PRIVATE LAW. RIGHTS “IN PERSONAM.” 

* 

2 55 How do the Roman Jurists and their followers radi 
rally divide Rights and what are in their opinion opposed to 
Rights "in rem 1 " How does Holland divide Rights radi<aUv ! 

A. The Roman Jurists and their followers adopt the 
restricted or unrestricted character of the “person of incidence” 
as the radical distinction of Rights ; and in their opinion, the* 
Rights “in rem” are opposed to Obligations ,” which include all 
Rights “in personam whether prior to wrong-doing or arising 
out of it. 

Holland divides Rights radically into 0) those rights which 
exist, and <2) those which do not exist, antecedent to wrong 
doing. He calls the former class as ‘Antecedent” and the 
latter class as “ RemediaP ’ Rights . He divides each of them 
again into (1) rights “in rem” and (2) rights “ in personam.” 
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256. What rights of Roman law correspond to “ Antece 
dent ’* and Remedial Rights “/« personam ?” 

A The “Antecedent Rights in personam corres¬ 
pond to the Roman obligationes ex contract a f and “ quasi 
ex contractu and similarly the Remedical Rights “in personam’ 
correspond to obligationes ex deluto and “ quasi ex deluto ” and 
also obligations arising from bteach of contract. Mr Bishop 

has used the expression u non-ton tract law" as equivalent to 
“obligations ex delicto ” 

2 5 7. What is the radical seme of Obligation t Shew how 
does tt correspond or not to Rights “in petsonam ” How have 
Savigny and Kant described “Obligation l ” 

A. The radical sense of “Obligation” is a ‘7/p,” whtieby 
one peison is bound to perfoim some act loi the benefit of 
another. Sometimes the paities agree thus to be bound 
togethei and sometimes they ate so bound without their 
consent. In every case, it is the Lair, which tics and unties 
the knot; and the same lights, which when considered fiom 
the point of view of the "Law" imposing it, is tailed “ Obhga 
lion” is called Right in personam from the point of view of 
the “ person of inherence." 

Savigny describes “ Obligation ” as the contiol over anothei 
peison, yet not ovei this person in all respects 'in which 
case his personality would be destroyed but over single acts 
of his, which must be conceived of as subtracted from his 
free will, and subjected to our will and Kant describes 
it as “the possession of the will of another as a means of 
determining it, through my own, in accordance with the Law 
of freedom to a definite act.” 

✓^58. Illustrate Right “in rent" and “in personam ” bv 
examples. 

A. When a man owns an estate, he is said to have a 
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right “in rem,”— i. e ., a right against all ihe world to refrain 
from trespassing on any land appertaining to it; and if he 
contracts with a person to keep his land in order for a fixed 
sum, he is said to have alright ' in personam” against the 
latter. Similarly, a doctor who buys another doctors business, 
the latter agreeing not to practise within some miles of his 
dispensary, has a right l 'tn rem” against all the woild not to be 
molested in the exercise of his profession ; and a right “in 
personam’’ against the letired doctor not to be competed for in 
the vicinity. 

• 259. How does Holland divide the Antecedent Rights m 
personam * 

A He divides them into Antecedent Rights aiising out 
of \i) contract and (2) Law , and he calls 1 he fiist class of 
lights as “ev coiitiaciu, 1 ' and the latter class as “e\ Lge” Rights 
He divides again the “ex lege” lights into ud official, (b) 
fiducialy, (<) meritorious, (d) domestic. 

260. Describe the Antecedent u ex lege ” Rights “in per- 
sonant' 1 with tneir main'features. 

A. Domestic “ex lege’’ lights “in pusonam' au, those 
lights which one member of a family has against another as 
arising out of Law, (as distinguished fiom such rights “in rem** 
which one member of a family has with legard to anothet, but 
against all the world which have been discussed in the picvious 
chapter); and they include (a) lights of a husband over his 
wife and viu-versa The husband has a right (1) that his wife 
shall associate with him in default of which he can sue for 
lestitution of conjugal rights, and (2) she shall not commit 
adultery, and if she does it, she may be sued against for 
divorce, and thus deprived of any claim to the society or 
support of the husband. Formerly, the husband could in . 
English Law restrain the personal liberty *of Jhe wife and could 
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also chastise her for levity of conduct, but he cannot do it now 
since the decision; 7 'iz. } R. V. Jackson 91, iq. B. 671. 
Similar!) a wife may also sue against the husband for res¬ 
titution of marital rights or for a divorce A decree for 
enforcement of marital rights is no longer enforceable in 
English I.aw by attachment. It may be dqubted whethei 
rights of the huseand and wife are due to contract, or I.aw ; 
but they do really belong to I^aw ; for, the personal incidents 
of marriage are attached to it by Law. A marriage contract 
is like a sale of property ; for, in both cases, the contractual 
act is complete, when the status has been produced; and 
the resulting rights are created by law. 

(/>) Rights of patents, over children and vice-verm. The 
•parents acquire a right on the birth of a child to chastise 01 
restrain him moderately and also to control his actions while 
he is of tender age Similarly, a child has a right to be support¬ 
ed by parents and a parent also to be supported by children. 

, i) Rights of guardian over ward and vice verm, arc 
artificial imitations of rights of parents over children and 
vhe- 7 >tr'>a. 

(d) Rights of feudal lords over vassals and vice-versa. 

II. Fiduciary “ev lege’’ rights in personam are (a) 
Trusts in which the person of inherence called the “cestui- 
que trust'* enjoys a right “in personam” against th^ person 
of incidence called the “trustee.” Lord Hardwicke defines 
a trust to be “such a confidence between parties that no 
action at law will lie, but there is merely a case for the 
cotisidera 4 ion of the Courts of Equity ” Trusts are inserted 
in wills, marriage deeds, deeds with creditors and other 
instruments necessary f r the comfort of families and the 
development of commerce. Trusts may be created 
intervivos or by testament. 
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History of Trusts :—The histery of Trusts is a curious 
one as*it began like the Roman Fideicommissa with an 
attempt to evade the law . The Statutes of Mortmain, which 
were passed to prevent the alienation of lands to religious 
bodies, led to the introduclian of “Uses” by which the 
grantor alienated his land to a friend to hold “to the use’' 
of a monastery, the clerical chancellors giving legal validity 
to the wish thus expressed. This sort of “ Uses ” were put 
a stop to by 15 Rich. II. C. 5; but “Uses” continued to 
be employed for other purposes as they were found to be 
more malleable than the “ legal estate,” and offered many 
modes of escaping the rigour of the I aw. Thus there 
continued to be many cases, in which, the Court of Chancery 
was able in spite of the Statute of Uses, to enforce what was 
otherwise merely moral duties. > 

(b) Rights against executor?) administrators, heredes, trustees 
of bankrupts, and co-proprietors ; e. g., a legatee and a creditor 
of an estate can enforce the legacy and the debt to be paid 
by the executor, and co-heirs or joint owners have mutual 
rights for management of the property. 

(c) Implied Trusts — {eg., a person in whose name property 
is bought with the money of another is a trustee for him ; 
a person who agrees to sell a property to another is a trt/slee 
for him* till the sale is complete ; a person to whom money 
has been paid by mistake is a trustee for the mistaken payer) 
which are based upon the principle of the English Law that 
a trust shall never fail for want of a trustee .” 

III. Meritorious “ex lege” antecedent Rights in personam 
are the rights which the English I aw gives to (1) the salvors 
of ships in distress; and (2) recaptors of ships which have 
been made prize of by the enemy; (3) persons who have 
supplied necessaries to lunatics or drunken persons &c 
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incapable of entering into an agreement. These rights 
correspond to those of the Roman Negotiorum gestor; i. <?., 
right which a person had to compensation from another for 
voluntary service rendered in his absence. The principle on 
which a person is made liable for compensation in these cases 
is that he is by law supposed to have made a contract or. the 
ground that he ought to have done it; and hence, these cases 
are said to be implied Contracts Although *the expression 
“implied Contract" may be ambiguous, it is not so objection¬ 
able, as “ implied Obligation ; ” for “ Obligation ” attaches by 
express Judicial declaration whatever may be ground of it. 

Lord Justice Bowen thus laid down the English Law on 
this point; viz .,—liabilities are not to be forced upon people 
behind their backs, any more than you can confer a benefit 
upon a man against his will. There is an exception to this 

hi 

proposition in the Maritime Law. 1 here are three rules on 
this point. A man must not be made to pay for a service (i) 

c 

which would not have been accepted if it had not been 
supposed to be disinterested; (2) which lie could have 
rendered to himself or ©btained elsewhere at a less cost ; (3) 
w hen the advantage of the service is fully counterbalanced 
by an equivalent loss in indemnifying the helpers. 

IV. Official ex lege antecedent Rights in personam are (n) 
the personal rights of a member of a community to C|ll upon 
a public official to exercise his functions on his behalf when 
any such occasion arises. The English Law grants such rights 
against the public ministerial officers, viz , Collectors of 
customs, Registrars of births, Bishops, Lords of manors. 
Sheriffs or Postmen. (4) The right of a suitor for action in 
Roman I-aw against a public officer—(Judge, Jury, Coroner, 
Arbitrator &c., when he gave a wrong decision either corruptly 
or through ignorance). In English J^aw, there is no such 
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action unless the public officer exceeds the bounds of his 
authority. The following are also such rights ; e.g., («) rights 
which* every person has against an inn-keeper to be received 
in the inn, if there is room in it, and if he be a well-conducted 
traveller ready to pay for his entertainment; (b) rights of 
every person t<? have his things carried by “ common carrier ” 
who has room for them in his carriage when he is ready to 
pay for such carriage; (a the right to get compensation for 
any injury sustained for non keeping of medicines in a ship 
when it is required by law. Rights of action against surgeons 
for want of skill and against carrier for want of care and 
the like have been sometimes included in this class ; but 
they do really depend on contract and are called “ torts,’’ 
founded on contract. 

26 r. Explain by illustration what are the “ two” senses 
of Contract and with ivkich of them are the antecedent 
“ extontractu ’’ rights in personam concerned. 

A. When a man buys a watch for ready money, he makes 
a contract with the vendor the result of which affects once for 
all the legal rights of both of them. In such a c4.se, the 
contract gives rise to rights “in rem and in so doing its 
force is instantaneously spent But if the said man selects 
a watch and agrees to buy it at a fixed price on a future day, 
then tBtere would also be a contract, but the right to which 
it would give rise, would be not a vested right t but an out¬ 
standing or continuing right in the customer to buy it at the 
time and for the price agreed upon, with a correlative right 
in the shop-keeper to received the price in due course. The 
antecedent ex-contractu Rights inpersonam are concerned with 
this latter and narrow sense of contract. 

262. Define a Contract. 

A. Acts, which produce legal results, may be eithre 
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one sided! (when the will of one party only is active) or two-sided 
(when the wills of two or more persons concur). A two-sided 
act, “ having for its function the creation of a right”' is a 
“ Contractand it includes the creation of the rights in 
personam as well as “ in rem.” 

263. What is obligatory Contract ? How do Savigny and 
Holland describe it ? Give some other definitions of it. 

A. When the term contract is used in the aforesaid 
narrow sense, it is said to be “ Obligatory Contract ” Savigny 
describes it as “ the union of several in an accordant 
expression of will with the object of creating an obligation 
between them.” Holland defines it as “an expression 
of agreement entered into by several, by which rights in 
personam are created available against one or more of them ” 
It is also defined as a “ speech between two parties whereby 
something is to be done Vice-Chancellor Kindersley says— 
“ When both parties will the same thing and each communi¬ 
cates his will to the other with a mutual engagement to carry 
it into effect, then an agreement or contract between the two 
is constituted.” 

264. How do you distinguish between a “ contract ” and 
its result ? How are they distinguished in the Roman Law ? 

A. They are distinguished as the cause and effect. The 
two-sided act itself is the contract, and the result to which it 
gives rise is the contractual relation. They are distinguished 
in the Roman Law as “ contractus,’’ and “ obligatio ex- 
contractu” respectively. 

265. What is the Rule of Law with regard to the effect of 
Contract upon parties ? 

A. A contract binds those persons only who are parties 
to it ; and no person who is not a party to it is bound by it 
or derives any right from it unless by the creation of a trust. 
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266. What are the different vietps with regard to legal 
help far enforcement of “ Agreements ?” 

A- Some people (e. g . the ancient Indians) think that 
Law should not help enforcement of agreements j for it 
should be entered into only with those whose honor can be 
trusted ; but 4 he contrary view is sanctioned by the civili/ed 
nations of the present day. 

267. What is Justne Holmes' theory of “ Contract V* 
Criticize it. 

A. Holmes speaks of a “ Contract ” as ‘‘ the faking 
of a risk." The only universal consequence ‘of a legally bind¬ 
ing promise is that the law makes the promisor pay damages 
if the promised event does not come to pass, and he is free to 
break it until the time for fulfilment has gone by. But people 
think of performance rather than breach when they make 
Contract ; and it cannot be maintained that the performance of 
a contract is more optional than that of any other legal duty. 

268. Are all * Agreements enforceable ( UVraf are the 
r ssential elements of a I'alid Contract according to Savigny ? 

A. No. Many agreements produce no legal effect 
upon the mutual relations of the parties, and are therefore not 
enforceable. 

Savigny analyses a Contract into (1) several parties ; 
an agreement of their Wills; 13) a mutual communication of 
this agreement, and (4) an intention to create a legal relation 
between the parties. 

269. “ There cannot be a contract unless there is a union of 
several Wills to a single whole and undivided Willi ' Explain 
and criticize this proposition referring briefly to the various 
theories that you are acquainted with. (B. L. 1897). 

A. The theory as propounded by Savigny requires 
consensus or union of Wills as necessary for a valUd Contract, 
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But it may be said that the Law looks not at the will itself, 
but at the Will as voluntarily manifested. The Law enforces 
contracts to prevent “disappointments of well-founded ex¬ 
pectations, which may arise not only from expression of 
intention, but also otherwise. The newer and objective theory 
of Contract does not require union of IVil/s as necessary fob 
its validity The legal meaning of a Contract is not what 
one person intended or supposed another to intend but what 
a reasonable man, />., a Judge or Jury, would construe it ; 
and this is the Newer theory, which is supported by the rules 
with legard to correspondence and agency, and is consistent 
with the doctrine of mistake 

270. IVhat is the “newer and objective ” theory of Contrail, 

and what are the grounds in its favor t Discuss such grounds . 

A The “newer and objective” theory of contract is this :— 
that « 

“The legal meaning of such acts on the part of one man 
as induce another to enter into a coqtrct with him is not 
what the former really “intended,” nor what the latter reall) 
suppose the former to intend ; but what a “reasonable man 
i.e , a Judge or a Jury would put upon such acts. 

Corresfo tdence ■—When a contract is effected by post, tht 
(question turns on, not upon the union of Wills, but on the 
expression of intention exchanged between the parties. 

Law 0/ Agency :—The principal is liable for the acts of his 
agent, not mtrely so long as he continues mentally to 
empower his agent to act for him, but also so long, as he has 
not to the knowledge of third parties revoked the agent's 
authority. 

Mistake :—When tb^re is an essential error of fact, an 
agreement ma/ be repudiated and avoided, and ail payments 
made in pursuance of it may be recovered back. But even 
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here the failure of contract is due _to (i) language, being 
meaningless or ambiguous, (2) the true meaning of the 
mistaken party is or might be known to the other party; and 
this will cover the cases of “error in person,” “in cor pore,” 
“negotio.” &c. The question in such cases—is—was the 
expression of <fne party such as should fairly have induced the 
other to act upon it ? 

271 . Eunumerate the essential elements of a Contract 
according to the “newer” theory. 

A. They are I (,«) several parties ; II. a two sided act b> 
which they express their agreement; III. a matter agreed upon 
is both possible and legal ; IV. is of a nature to produce a 
legally binding result ; V. and such a result as affects the 
relations of the parties one to another; also VI. very generally 
either a solemn form or some fact which affords a motive fot 
the agreement 

272 . Describe the aforesaid J. Element of Contract with 
its main features. * 

A. I. Parties :—A Contract requires at least two parties, 
viz., a “ promisor” and a “ promisee or the Roman “ debitor ” 
and 1 “ creditor .” Hence when one and the same company 
has two departments—/. e. insurance and annuity , the latter 
department cannot effect an insurance with the former . 
department—Grey v. Ellison, 1 Gift 438. The promisee must 
not be an “ incerta-persona e. g , the Secretary for the time 
being ; but the offer may be made to an unascertained 
member of a class ; e. g., to the finder of a lost purse whoevei 
he may be. There may be more parties than one to either 
side of a contract ; e. g , joint contractors, joint creditors and 
joint debtors. 

273. Describe the aforesaid II. Element of Contract with 
its main features . 
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A- The two-sided act expressive of Agreement It consists 
of an offer on one side and an acceptance on another. An 
unaccepted offer creates no liabilities. The rules on this point 
are :—i. The acceptance must unconditionally correspond 
with the offer. 2. The acceptance must be contemporaneous 
with the offer, which may therefore be withdrawn at any timfe 
before it has been accepted. So a bidder is not bound, but 
is free to withdraw before the hammer has fallen. 

SUBORDINATE QUESTIONS. 

274. (a) How long does an offer, which has not been 
expressly revoked\ remain apen ? 

A. Common sense answers that it remains open for a 
reasonable time. German Commercial Codes keep it open 
only till an answer could be leceived in due course. 

275. A an offer revoked by death {of the offerer) before 

acceptance ? * 

A. There is difference of opinion on this point. 

276. Must acceptance be notified in every case to the efferer, 
or the nature of the offer implies that acting on the proposal 
will be enough without justification ? 

When the parties are at a distance whether the expression 
of intention by one party, or its communication to the other 
party is to be regarded l 

A. The Rules of the English Law on the above points are 
as follow :—An offer is irrevocable after it has been accepted. 

. Icceptanr must be not merely a mental act, but it must be 
communicated to the proposer, which may however be made 
by posting a letter, although this letter be delayed, or fail to 
reach its destination. A revocation of an offer is too late, 
when it though posted before reaches the acceptor after the 
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acceptance is posted. “ A revocation of an acceptance, posted 
after but reaching the proposer simultaneously with the 
acceptance, probably prevents the formation of the contract. 

There are circumstances, which though they do not render 
a contract void ab initio, yet renders it voidable at the 
option of the party who is disadvantaged by them ; eg .,— 
fraud, misrepresentation, undue influence (i.e., acts which 
though not fraudulent amount to an abuse of the power which 
circumstances have given to the will of one individual over 
that of another), or duress (t e., violence to the person, or 
threatened violence of the same character.) 

277. Describe the aforesaid fll. Element of Contract with 
its main features 

A. The matter agreed upon must be at the time of 
agreement both possible and legally permissible. 

A thing is said to be impossible not only when it lannot 

be effected, but also when it is pradually out of the t/uestion 

on the ground that if can be effected only at an unreasonable 

■ 

cost {eg., to recovei a ring lost in the sea) or if it impoits to 
have a legal effect unknown to the Law. A contract to do an 
illegal (prohibited by law) act is also void {eg., Sale of pork or 
wine under Mahomedan Law). Contracts, which are against 
public policy are also void—(/.*, for marriage brokerage in 
England ; or for assigning the salary of a public officer ) 

278 Describe the aforesaid IV., V, and VI. Elements of 
Contt acts with their main features. 

A. The Agreement must produce a legally binding result. 
To accept an invitation and to make an engagement for a 
walking tour are not contracts. 

The binding result must be produced on the mutual 
relations of the parties. Agreement of a bench of judges, or 
of a board of directors are therefore not contracts. 
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All contracts in order to be binding require some formali¬ 
ties to be observed or are the results of some underlying fact 
called ** Causa ” in Roman law. 

All the above five elements are necessary for a Contract 
in addition to the formalities; and unless the latter are 
observed, the transaction would be called “ Nudum pactum ” 
even though the above elements be present. 

The expression of Agreement may be written , or oral or 
by words or by signs or merely by a course of conduct in 
which latter case it is called an “ implied Contract.” It must 
be expressed by the parties to one another ; but they may 
also make it through their agents. 

Agency .—may be created without any formality ; but 
in English Law, it must be created by deed when a deed is 
to be executed by an agent. It may also be implied from the 
acts of the principal. Agents are “ general ”—“ when their 
authority is defined by their character or business” ; e. g, 
factors, brokeis or partners; or “ special” when their authority 
is limited by the terms of their appointment. No private 
instructions contrary to the usage of a general agent’s business 
will limit the liability of his principle. The agent does his part 
as an intermediary and then drops out of the transaction ; and 
it is therefore the case, that though an agent makes a contract 
it is only the principal, who can sue or be sued against. 

279. Describe the important features of Form necessary 
for a contract. 

A. (a) Whether formal or informal contracts are historically 
the earliar ? The Romans regarded “informal contracts ’’ to be 
earlier than “formal contract on the supposition that the 
former formed a part of the “Jus gentium ’’ in the primitive 
state of society. But the modern Jurists think that early 
customs were rather complex and formal; and the “consensual 
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kernel of contract” has gradually disappeared with the husk of 
formalities. 

(b) Advantages of solemn Form are two-fold : —(i) it 
prevents the bargain from being rashly struck ; and (a) it faci¬ 
litates the proof of what has occurred. 

(c) Varieties of form :— 

Among the Teutonic Conquerors of the Roman Empire 
only contracts accompanied by bailment, or entered into by 
means of a formality consisting in the delivery of a wand 
or similar object were enfoiced; and in later times, these 
were represented by a shake of the hand. Besides, the 
French recognised obligation by a customary seal ; and the 
English Law recognises a deed sealed and delivered. “An agree¬ 
ment entered into by a deed sealed and delivered is called 
a “specialty” contract; and the same, made in any other way, 
even in writing, is called a “simple” or “parol” contract. The 
English Law enforces “specialty” contract like the Roman 
“Stipulatio”—without looking behind it to enquire into its 
equitableness, or into the motives, which caused it to be 
made, although both deeds and stipulations may be impeached 
on .the ground of fraud, mistake or duress. The parties 
are also “estopped from denying the truth of those state¬ 
ments to which they have set their seals ; and it is also said by 
some, that an offer by deed is irrevocable, though not accepted 
by the other party. Certain agreements can not be made 
otherwise than by deed. A less solemn formality consists in 
the reduction of a bargain to writing. Bills of exchange 
and promissory notes require to be made in this way. An 
acknowledgment of a debt barred by limitation requires 
also to be written and signed. The English “Statute of 
Frauds” requires that in the case of sale of goods for ten 
pounds or upwards, there must be some note or memorandum 
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signed by the parties, or their agents, unless it is followed 
by part delivery of goods or part payment of price; and no 
action can be brought on a contract which makes an executor 
personally liable or guarantees the debt on default of another 
or creates a liability in consideration of marriage, or relates 
to an interest in land, or is not to be performed within a 
year, unless some note or memorandum thereof shall be in 
writing, and signed by the party to be charged therewith or 
by his agent. 

280. Describe what are the "'Cause" and "Consideration ” 
of a Contract and what are their main features. 

A. Cause : —The Romans recognised eight informal 
contracts, four of which, viz ., loan for consumption, use 
deposit and pledge, were accompanied by bailment; and the 
other four , viz., sale, letting, agency and gartnership relate to 
the indispensable transactions of daily life. Other agreements 
were in later times enforced as "pacta vesti'a ” All these werf* 

1 

accompanied by a "causa" which though often consisting in 
part performance was in effect only the> mark by which an 
arbitrarily defined class of agreements were—‘distinguishable ; 
and agreements where there was no cause continued to be 
treated as "Nuda facta ” on which though they might be 
ground for a plea, no action could be founded. "Considera¬ 
tion ? — The English Law recognises no promise, unless it be 
under seal, for which there is no “ consideration There are 
two rules with regard to consideration. (1) it need not be 
adequate, and (2I it must have some value. A “ Consideartion” 
is any ad: of the plaintiff from which the defendant or a 
stranger, derives^ a benefit or advantage; or any labour, 
detriment or inconveniet. :e sustained by the plaintiff, however 
small it may be, if such* act is performed or inconvenience 
suffered by the plaintiff with the assent, express or implied of 
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the defendant or in the language of pleading, at the special 
instance and request of the defendant. 

In English Law, Contracts are made by (1) specialty or 
(2) by parol \ and there is no third class of Contract as 
contract in writing. If they be merely written and not 
specialties, th§y are parole and a consideration must be 
proved. 

The consequences of the above ru le that consideration 
must have some value are —(1) a piomise to perform an already 
existing legal duty is not a "Considerationand (2) a past 
fact though it may serve as a motive, can never be a good 
consideration, , which must always be either present (executed) 
or future (executory). 

281. Describe the modes of strengthening a Contract. 

A. In additi0 to the requisites of Law, parties to 
contracts sometimes resort to some other modes for streng¬ 
thening the same ; e. g ., oaths are taken by which the 
Deity is as it were made a party to the bargain, and which 
are sometimes taken ‘ in consecrated buildings or in the 
presence of the sacred objects. But now the desired object 
is attained by getting third parties to guarantee the con¬ 
tract, or by giving property by way of security for its due 
performance. 

282. Describe how Contracts may be classified on different 
principles . 

A. They may be classified into :— 

(1) “ Joint or “ several” according to the number of 
parties on either side; 

(2) “ Unilateral,” or “ bilateral ” as boji parties, or only 
one party are or is bound to a performance \ 

(3) “ Formal,” or " formless ’’ *as special formalities are 
required or not for their formation ; 
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(4) “ Principal or “ accessory ” as conti acts made on 
their own •account or for other contracts : 

(5) “ Gratuitous ” or “onerous” as their object is liber¬ 
ality or gain; 

(6) “Real” or “ consensual” as they ate accompanied 
or not by the delivery of an object; 

(7) “ Aleatory” or not as they depend or not upon 
an uncertain event. 

(8) Conditional, or unconditional as they depend or not 
upon a condion; 

(9) They may also be divided having regard to the 
particular kind of benefit promised j e. g., exchange, ren¬ 
dering of services, &c. 

283. State *tvhat classification of Contracts has been adopted 

by Holland. jjk 

A. Holland has adopted the classification of C011- 
tracts into “principal” i e , which are entered into without 
an ulterior object, and “accessory”—/. e. which are entered 
into only for the better carrying out of a principal contract. 

284. What kinds of Contra its are included in “principal” 
Contracts l 

A. They include I. Alienation, II. Permissive Use, III. 
Marriage, IV. Service, V. negative Service, and VI. Aleatory 
Gain. 

285. Describe “Alienation” with its main features. 

A. “ Alienation ,” or “ Alienatory Contract” may be an act 
of liberality on one side or each party may intend by means of 
it to s<" :ure some advantage for himself. In the former case, 
it is (1) a contract to give, and in the latter , (2) a contract to 
exchange. 

(ij Contract to give*or Liberalities is only enforceable 
in some cases ; e.g ., in English Law, when it is entered into 
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by deed ; in France, before a notary ; and in Roman Law, 
when it js rigistercd, if dealing with a value excebding five 
hundred solids , and although entered by word or mouth. 
In Roman Law and the derived systems, a gift may be 
rescinded when the beneficiary proves ungrateful. Gifts are 
also restrained by the claims of the family, creditors or of 
the giver. In English Law, Alienation is not allowed to 
defeat the claims of the creditors. In France, a father of 
a child cannot alienate more than half of his estate to a 
stranger ; and in Mahomedan Law, no person can alienate 
more than one third share of his estate to stranger by will. 

Gifts in contemplation of marriage to husband or wife 
are not voluntary agreements, but they are more than mere 
liberalities 

(2) Contract t<^ exchange —The earliest form of exchange 
oi commutative alienation was barter by which one commo¬ 
dity was given for another ; but this was superseded by sale, 
m which money is paid as price for a commodity purchased. 

In Rome a batter Was distinguished from a sale, on the 
ground that the latter was an agreement for the future trans 
fer of property in consideration of the payment or an understand 
mg for the future payment of price in money. When the 
price falls utteily short oi the real value of the thing sold, the 
contract may he rescinded under some systems of Law. 

In English Law, some formalities are necessary in the 
case of sale of real property ; and subject to them, the 
contract is complete when the price is agreed upon ; and 
the vendor is bound to deliver the thing sold to the buyer, 
who is bound to pay price as agreed upon. Jhe vendor has, 
in the case of sale of moveables, two rights; viz , (i) “Lien,” 

/ e , a right to retain possession of it till the price 
is paid ; (2) Stoppage in transitui. e., a right to 


9 
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avoicj the contract, on hearing of ihe insolvency of the 
buyer, while the goods are in course of transit to him, 
and not actually delivered to him. < 

Warranty : —There is much difference of opinion in ihe 
different systems of Law as to the extent to which a vendor 
impliedly warrants his title to the property sold or its quality. 
Warranty relates to peareful possession of the tiling sold, guar 
antee against eviction and the latent or patent faults of the 
said thing. 

286. Describe *'permissive use” with its main features . 

A. It includes (1 loan for consumption ; (2) loan for ujt\ 
and (3) letting for hire. * 

Loan for consumption takes place when money or things 
are given to a man on the understanding that he shall on a 
future day return to the giver, not necessarily# the things 
themselves but thi-ir equivalent in kind. It may be called 
Alienation , as the object becomes the property of the borrower; 
but as it is given for use only and the same‘or similai object 
is to be returned, it is properly called Use. Money received 
at a bank is generally (when without interest) a loan for 
consumption, to be returned when it is called for The 
duty of the borrower in such case is to return the same or 
similar 1 in quantity and quality) objfect and no excuse will 
avail him for non-performance of it. 

Loan for use is essentially gratuitous ; the right of the 
borrower being to use the thing lent, and his duty being 
to return the identical thing. He is not liable for wear and 
tear, or for loss by theft, but is expected to take proper 
care as it is for his benefit. 

Letting for hire differs from loan for use t as the hirer 
pays rent and it is for the advantage of both patties. A 
hirer is not bound to take such great care as a borrower. 
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Letting of moveables is less formal than lease of lands? In 
England a lease of land for more than three years must be 
by deed! With regard ^to letting or lease the following 
points are important; viz., —(i) right of the hirer to sublet, 
(2) accidental destruction during the lease, (3) warranty 
that the thing would suit the hirer, (4) rights of landlords 
and tenants to the fixtures and crops. 

287. Describe the Marriage Engagements with their 
main features. 

A. Such Engagements are obligatory Contracts , which create 
rights in personam to their fulfilment at the appointed time, 
while marriage is a Contract which creates rights u in rem ” by 
affecting the legal rights of the parties and having no outstand 
ing claims between them. The Teutonic theory , which 
attached more importance to betrothal than to wedding, has 
been now superseded by the above theory. “Betrothal” 
was a sale of the woman by her guardian for “pretium puellae”; 

it came to be represented by handsel, and was not piid for till 

* 

the wedding took place, In later times, the betrothal was the 
woman’s own act and the handsel was payable to herself. 

A “Marriage ” is said to be “ c'andestine ” as opposed 
to “ regular ,” when it rests merely on the agreement of the 
parties, and is not performed solemnly before witnesses. 
The English Law never recognised it though it was included 
under the term a “pre contract of marriage” which gave 
either party in England down to the middle of the eighteenth 
century a right to use for celebration, and also a right to 
impede his or her marriage with a stranger. 

Actions for breach of marriage were recognised in England 
first in the reign of Charles I., when it was held that the 
1 promise” is a good and not merely a spiritual consideration, 
be it made to a man or to a woman. The better opinion on 
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this point, however is that as interference with the freedom 
of matrimonial choice is opposed to public policy, m action 
Iks unless the complainant sustains aft injury . 

288. Describe the Contracts for service rvitk their 
main features. 

A- The important contracts are :—(1) fo£ care taking ; (2) 
for doing work on materials ; (3) for carriage ; (4I for profes¬ 
sional or domestic services ; (5) for agency ; and (6) for partner¬ 
ship ; and each of them, may be either gratuitous or for reward. 

(1) Care-taking :—The gratuitous care-taking of an object 
is called “ deposit ; ” and it is well defined as “a naked 
bailment of goods to be kept by the bailee without reward” 
and this is again “Sequestratio,” when an object to which 
right is disputed is kept in the custody of a third person 
pending^decision of the dispute ; or “depositum miserabile” 
or “ necessariumf when deposit is made under circumstances 
which leave the depositor no choice (e.g., in case of fire 01 
shipwreck). Care-taking for reward is exercised by inti 
keepers, livery stable-keepers, ware house men, wharfingers 
and the cloak-rooms of railway companies. 

(2) Doing work on. materials when gratuitous, involves 
liability for gross negligence in the doing; but when for 
reward, a higher degree of care is necessary. 

(3) Contract of Carriage may be with regard to con¬ 
veyance of persons as well as goods and by land or sea. In 
English Law, a common carrier is bound to convey all goods 
which he usually carries, unless his conveyance is full or the 
goods be specially dangerous. He is to warrant to carry 
safely and securely, and is liable for loss not immediately caused 
by the Act of God or the King’s enemies for goods robbed 
or accidentally burnt; and he (except a railway company) may 
charge different rates to different customers. 
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The carriage of goods by sea is regulated by a contract 
between the ship-owner ajnd the freighter, called a “charter- 
party” by which the owner is generally relieved from liability 
for the act of God and the king’s enemies. 

Carriers of passengers do not insure their safety, 
and are liable* for injuries caused by neglect or unskilful- 
ness. 

(4) Professional Service '■—The previous services are dis¬ 
tinguished from professional or domestic services by the facts 
that in the latter services no bailment is pre supposed as in 
the former , and the undertaking is merely to perform some 
acts by one for the benefit of another. 

In Rome, the professions of advocates, teachers of Law, 
Grammar, Philosophers, Surveyors, and some others were 
thought to be of too liberal a nature to be capable oT leading 
to a compensation in money recoverable by judicial process. In 
English Law the professions of barristers and physicians 
belong to this class. « 

Domestic Service has arisen out of the Status of Slavery. 
A servant is usually entitled to get his wages though .he be 
ill or unable to work. In English l .aw, a master is not 
liable for injuries which a servant may sustain in the course 
of his employment, or which may arise from the negligence 
of a fellow-servant. 

(5) Agency is a species of contract for services entered 
into between a principal and his agent, and not between two 
principals. 

Originally, a man could be represented only by 
person ‘ in his power” (e.g. t a slave or emancipated son), 
and only by such acts as were for his advantage. The 
contractual agency of a stranger has grown up gradually and 
was formerly a gratuitous act of friendship. 
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In French Code, the presumption of agency is-that it is- 
gratuitous; but in English Law, it is otherwise. 

Classes of Agency : —Agents are “factors, ” i.e., employed 
to sell goods for the principal; or “brokers,” i.e., mediums 
of communication between buyer and seller ‘‘Delcredere” 

agents for the sale of goods in consideration of a higher 

* 

payment than usual are responsible for the solvency of 
the person to whom they sell them. Auctioneers, who are 
agents for the seller before goods are knocked down, become 
afterwards agents for the buyer also. 

(6) Partnerships are societies in which several persons 
unite for the purpose of carrying on business in common, and 
upon terms that each of them shall be an agent for all the rest. 

289. Describe the Contracts for Negative Service. 

A. Contracts, by which men are restrained from carrying 
on a trade or profession, altogether or within fixed limits, arc 
void unless the restriction is reasonable ; but are valid, if not 
opposed to public policy. 

290. Describe the Aleatory Contracts. 

A. They include— 

(t) Bets and Stakes , which are as a rule not enforced 
under the modern Systems of Law. 

(2) Lotteries, which are illegal in England. * 

(3) Wagering contracts on the price of Stock. 

( 4 ) An agreement to pay an annuity so long as a given 
individual shall live, whether the individual is a party to 
the contract or not, is generally supported. 

(3) Loans to a ship-owner , to be repaid only in case 
of the successful *-ermination of a voyage are enforced 
with high Mjfles of interest, as they afford compensation to 
the lender for the risk run by him. 

(6) Insurance is a contract by which one party in 
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consideration of a premium, engages to indemnify another 

, * t • 

against a contingency or loss, by making him a payment in 
compensation if or when, the event shall happen by which 
the loss is to accrue. 

Marine Insurance :—Ships are so inured that in case of 
the loss either total or partial of the ship or cargo by any 
peril of the sea during a given voyage, the owners are 

» 'Vi 

indemnified for the loss sustained by tfiem^ and also for 
l>ayments made on account of “salvage,” “general 
ayerage,” and “avaries grosses.” 

i 

The insurers are known as underwriters, because each 
of them signs the contract or “policy,’’ engaging to bear 
a certain proportion of the whole indemnity which may 
apply to the ship , to the freight which it is to earn or to 
anything on board. 

Fire Insurance Loss occasioned by fire on land is 
indemnified agftinst by Fire Insurance ; and damages of other 
kinds, e. g., to crop* by bad weather or to glass by hail¬ 
stones, by analogous contracts. 

_ Life Insurance is a means by which contracts are made 
for compensation in case of illness or accident resulting in 
death or inability to work. It differs from other insurances in 
the amount which can be recovered under it. Policies of 
Insurances against fire or marine risk are contracts to recoup 
the loss which parties may sustain from particular causes. 

t 

When such a loss is made good aliunde , the companies are not 
liable for a loss which no longer exists ; but in a life policy 
there is no such provision. 

(2) Between the surety and the debtor -. —How far the 
surety may avail of the remedies of the creditor against the 
debtor. 

(3I Between several sureties'. —How far one of them who 
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satisfies a debt can get contribution from others. The English 
doctrine of contribution was not known to the Romans.’ 

291. Describe Indemnity, Pledge and Warranty ivith their 
main features as Accessory> Contracts. 

A. Indemnity |mplies a promise to indemnify “or save 
harmless.’ 1 It is impied between principal add surety, and 
also between principal and agent; and in some systems, a 
surety may also indemnify another surety. The principal 
promises to indemnify his agent against all acts, which are not 
illegal. As to illegal acts, the maxim is “there is no contribu¬ 
tion between wrong-doers.” 

Pledge :—As an accessory contract gives birth to two 
personal rights ; viz. —(1) the right of the debtor to have the 
pledged property preserved with reasonable care; and 
(2) the right of the creditor to recover such cost as lie 
may incur in the said act of taking care. 

“ Warranty ” refers to title or to quality.. It is generally 
accessory to a contract of sale, but is also added to many 
other contracts {viz , to a letting for hire). It is defined 
as “an express or implied statement of something which the 
party undertakes shall be part of the contract,” and though 
part of the contract, collateral to the express object of it. 

292. What are the main “Accessory”, contracts ? 

A. They are (1) Suretyship, (2) Indemnify, (3) Pledge, 
(4) Warranty, (5) Ratification, (6) Account stated, and (7) 
For further assurance. 

293. Describe Suretyship with its main features. 

A. Suretyship or guarantee is a collateral engagement to 
answer for the debt, default or mis-carriage of another. “It 
is legally binding when the obligation to which it is accessory 
(i. e., subsidiary\ is merely natural , i. e. y incapable of being 
judicially enforced\ e. g. t a guarantee of a promise made by a 
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•minor. In English Law, it must be in writing. Under some 

systems/ it passes, and in others it does not pass, to the heirs. 

There is a maxim, that the liability of the surety may be less 

than, but cannot exceed that of the principal debtor. It raises 

three classes of questions ; m.,— (i) Between the creditor and 

the surety :—(eh what acts of the creditor giving time to 

the debtor) will discharge the surety fromi his liability ; (?>) 

whether the surety may insist that the creditof is bound to 

bring action against the principal (or debtor); (e) whether the 

sureties are liable jointly for the whole debt or generally for 
■ 

proportionate shares 1 of it or objects of it. It is added to a 
contract, but is no “condition precedent’'* to its coming into 
operation. It may be broken (for which action for damages 
will lie) without, the contract itself being affected. 

294. Describe “RatificationAccount Stated” and 

ther Assurance ” with their main features. 

A. Ratification Implies “ adoption by a person as 
binding upon himself of an act previously done by him, but 
not so as to be productive of a subsisting legal obligation or 
done by a stranger, having at the time no authority to act 
as his agent.” 

In English Law, no “promise by a person of full age 
to pay any debt contracted by him during infancy, or no 
ratification made after full age of any promise or contract 
made during infancy is valid. The contract of a stranger 
can be adopted by action, words or writing ; but only by 
one on whose behalf it was made. 

An Account Stated is a contract superadded to a pre¬ 
existing contract by way of strengthening it, so that the 
creditor may rely either upon his original claim or upon the 
new claim thus created, but can in no way receive more than 
the sum originally due. 
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Further Assurance :—Conveyances of land and other ins 
truments often contain agreements for farther assurance. But 
strictly speaking they are nothing but accessory contracts to 
the principal contract to which they are attached. 

295. Describe are personal rights transferred. 

A. Transfer : —Personal rights are transferred by 
act of law , e.g+ on death, marriage, bankruptcy &c.; but such- 
rights and liabilities as arise from family relations, or depend 
upon the personal characteristics of either party cannot be 
so transferred; eg., arising out of a promise to marry, or to 
use surgical skill, or to paint a picture. 

Transfer of personal rights by act of party is more 
restricted. 

Previously, “chosen in action” were not transferable in 
English Law ; but this rule has been latterly relaxed. Now, a 
new debtor or creditor may be substituted with the consent of 
all; and some special contractual rights, viz', rights arising 
from Marine and Life Insurance policies, bail bonds, bills 
of lading^are transferable, subject to all defences available 
against the original creditor. Only one class of instruments. 
viz,, negotiable instruments, or paper to bearer , e. g., bills 
of exchange or promissory notes pass from one hand to 
another by delivery or endorsement ; and in these cases, 
the new recipient of it acquires rights against the debtor 
without any notice to him being required; and if the 
paper is held bona fide and for value , it is not affected 
by flaws in the title of the intermediate assignors. 

Assignability of negotiable instruments rests on the 
fact of their being material objects, and so capable of 
actual delivery; and the written document is thus as it 
were, an embodiment of what would otherwise be an in¬ 
tangible and therefore untransferable claim. 
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Generally speaking, liabilities do not pass by* Voluntary 
Assignment. * 

296. Describe how do personal rights terminate . 

A. Extinction of personal rights may be divided- 
into five classes ; vis., (1) Performance, (a) Events excusing 
performance, (3' Substitutes for performance, (4) Release 
of performance, (5) Non-performance. 

Performance of the acts for which the person of inci¬ 
dence is liable does release him from all liability. 

* Excuse, 1) Asagener.il rule, subsequent impossibility 
is no excuse in English Law; but is subject to three 
exceptions; pis., (a) when the act due depends on the indivi¬ 
duality of either party; in such case death affects the contract; 
i,b) when the contract relates to a specific thing, which is 
destroyed ; e. g., a theatrical party proclaiming to perform an 
act which is burnt down; (f) a change in the law on out¬ 
break of war between the countries of the contracting parties 
may make the performance of the contract impossible. 

(2) All claims against a filius familius in Romap Law are 
cancelled when he is adopted in another family. 

<3) Merger , eg , the right is sometimes extinguished 
or suspended when the same person becomes debtor and 
also creditor. 

(4) A bankrupt is discharged from all claims. 

(5) When a contract is rescinded judicially. 

Substitutes for “Performance" are :— (1) “ Tender'* of the 
precise amount due, followed by u payment into Court\ ” or 
into the hands of a public officer; (2) “ Compromise ” by 
which a part payment of a debt is accepted as satisfaction for 
the entire debt; (3) “ Datio in Solufum , ” ie , giving and 
accepting of another thing in place of the thing due; ( 4 ) 
Set-off : which is limited to debts of a readily calculable kind 
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and between the parties in the same rights ; and which was 
first introduced in England by 2 Geo. II. c. 22 ; (5) “NovatitP 
which implies in Roman Law “substitution of a new obli¬ 
gation for the old one by mutual consent. ” 

Release :—It is not always sufficient for a discharge of 
liability that the parties should agree to that Effect. Roman 
Law required that every contract should be discharged in the 
same manner in which it was made. The English Law 
requires that a contract made under seal should be discharged 
in a similar way. 

Mere agreement may sometimes effect discharge of a 
contract on the doctrine of consideration. When the con 
tract is still executory ^ the parties may mutually release 
each other from its liabilities, and the same may serve as 
considerai ion for surrender of their rights. But if one party 
has already done his part of the contract, a discharge can 
be effected only by an agreement founded on some new 
consideration or by a deed, which is sometimes said to 
import a consideration. This rule, however, does not apply 
to discharge of promissory notes or bills of exchange, as 
they owe origin to the 4 Law Merchant.” 

“ Non-performance ” :—When one party does not perform 
his part of the contract, the contract is often extinguished. 
But sometimes acts short of non-performance have also 
the same effect; e. g, when one person by some act of 
his own disables himself from performing his duties, or 
declares that he is unwilling to do his share of the contract. 
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PART II. 

PRIVATE LAW: ABNORMAL. 

297. Illustrate by a diagram the variations of juristic 
personality and notice the important points in it. 

A. Se-i Table viii. App. B. The important point to be 
noticed in the variations of juristic personality is that they 
iuclude both natural and artificial persons. 

298. How are Artificial Persons created, and of what do 
they (oasist'! 

A. They are created by— 

(1) Charter, granted by the executive authority; (2) 
Special Law, and 3' General Law. They consist of (1) 
natural persons, or (2) artificial persons, (3) both natural 
and artificial persons. 

* 299. Mention the characteristics of “ Artificial ” Per 
sons , and distinguish them from Clubs and ordinary 
Partnerships as also Jrom Single Persons. 

A. An “ Artificial ” person is not merely the sum total of 
its component members, but something superadded to them ; 
it may remain, although they one and all are changed. The 
property, which it may hold, does not belong to the members 
individually or collectively. Its claims and liabilities are its 
own ; and its agent though appointed by the members does not 
represent them. An “ Artificial " Person is by these grounds 
distinguishable from Clubs and unincorporated trading 
Partnerships. 

Again, it is distinguishable from a single Natural Person 
on the grounds, that “it is invisible, immortal, and rests 
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only in intendment and consideration of law. It has no 
soul, neither is it subject to the imbecilities of the body.” 
Its will is that of the majority of the members, and the 
same can be expressed only by means of an agent. It is 
incapable of many wrongful acts. Its capacity of holding 
rights and duties is limited by the purposes by which its 
existence is recognized. See also ques. No. 13a 

300. What is the utility of Artificial Persons l Give 
Holland's classification of the objects which such persons arc 
meant to promote with examples. 

A. They form a subject, which perhaps more than 
any other human device, has contributed to the civilization 
of Europe and the freedom of its States. 

Professor Holland has thus classified the objects , which the 
artificial persons are meant to promote with the following 
examples. 

(1) Subordinate^ political; e.g., Municipal Corporations. 
(2) Administrative ; e. g., Trinity House. {31, Professional 
e. g., College of Physicians. (4) Religious ; e g, f Church Mis¬ 
sionary Society. (5) Scientific and artistic ; e. g. t Royal 
Academy. 16) Educational; e.g, Un versity of Oxford. (7) 
Eleemosynary ; eg., St. Thomas Hospital. (8) Trading :— 
e. g.. Great Western Railway. 

301. What are “ Quasi-Corporations i ” 

A. The holders of some official positions are called 
“ Quasi-Corporations," though not duly incorporated ; e. g.. 
Church warders of a parish, guardians of the poor. 

302. What sorts of Partnership may, and what must, 
be registered according to English Law l 

A. Partnerships, having 20 partners, must be regis¬ 
tered ; but they may be or not registered, when they have 
only 7 partners. 
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303. When does a Corporation become bankrupt , and how 
are its debts then paid 1 

A. *The debts of a Corporation are payable from 
its funds ; but when the same fall insufficient, the company 
becomes bankrupt, “is wound up,” or “goes into liquida¬ 
tion.” Then its affairs are duly investigated by the proper 
court; and to* make up deficiency of debt, it calls upon 
the partners to pay in case of limited liability the unpaid 
balance upon shares, and in case of unlimited Company 
for any further sum, which may be required for the pur¬ 
pose; and after the debts are paid, the existence of the 
Company comes to an end. 

304. JV/iat are the proprietory peculiarities of Artificial 
Persons 1 

A. They are granted no license for acquiring estates, 
except for the purposes of religion, chanty or other definite 
object; they are also not allowed full liberty in parting with 
them. 

305. Explain what do you understand by the Statutes of 
Mortmain . 

A. As religious Corporations used to acquire lands, 
it happened that large estates came to be accumulated in 
their hands ; but this was opposed to the interests of the 
feudal Lords; and hence, they tried their best to get rid 
of these tenures, which they called as being “ in mortua manuf 
or in dead hand by a number uf laws Thus the laws meant 
for getting rid of the tenures, called as being in “ mortua 
tnanu are called the Statutes of Mortmain. 

306. What is the u Form” in which an u Artificial" Person 
may enter into a contract ? Mention the exceptions , if any, 

A. It is by the imposition of its seal. But it is not 
necessary in the case of a trading artificial person, when 
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the act to .which it applies, is incidental to its object ^ 
and in the case of a non-trading firm, when it is trivial 
or urgent. 

307. What acts may an Artificial Person do , and what 
does an infringement entail ? 

A. Only such acts as fall within the poivers ,*granted to it 
by the State. Any infringement makes the company liable to 
forfeiture of its charter. 

308. Explain “ Universitates Bonorum” and “Per- 
sonantm," “Corporation Sole” “a man's Jus" and “Universitas 
Juris .” 

A. When a number of natural persons make up an 

artificial person, it is called “Universitates Personarum,” or 

“Corporation Aggregate ; ” but when there is no natural person 

in it, and it is made up merely of a mass of property, of rights 

and duties, it is called “Universitates Bonorum” the most 

familiar example of which is a “heriditas,” before it is accepted 

» 

by the heir. 

A “Corporation Sole,” is a corporation (a mass or bundle 
of rights and duties) represented by a single individual; e.g., 
the king, the parson of a parish, the priest of a Hindu idol. 
It is a fiction peculiar to English Law. The master of 
Pembroke College, and the Provost of Oriel College were 
each made Corporation Sole by Letters Patent of Queen Anne.' 

It applies to a devolution of the lands of the Crown or 
of a bishopric or of a rectory from the Sovereign, bishop 
or rector to his successor. It may; hold lands, but not 
goods and chattels as such properly is liable to be lost 
or embezzled, and may raise a multitude of disputes be¬ 
tween the successor, and the executor which the law is 
careful to avoid. 

A man's Jus implies in Roman Law, all the right? and 
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duties attached to him at one time taken as a whole. It 
is also called UniversitasJuris in Roman Law, on the ground 
that all these rights and duties are attached to some individual 
capable of exercising them. 

309. What are the chief points in the status 0/a Natural 
Person ? Notice the important legal points in each of them. 

A. They are:—(r) Sex, (2) minority, (3) patria potesta 
manus, (4) coverture, (5) celibacy, (6) mental defect, (7) bodily 
defect, (8) rank, caste, and official position, (9) race and color, 
Cio) slavery, (11) profession, (12) civil death, (13) illegitimacy, 
(1*4) heresy, (15) foreign nationality, (16) hostile nationality. 

1. Sex :—The rights and duties of women relate to 
Public Law, 

2. Minors :—can hold and receive property, and are 
liable for duties and wrongful acts ; but they can’t execute 
Will or enter into any valid contract without the sanction 
of guardian and the court. 

3. Patria potestas \—A “filius familus ” could originally 
acquire no property; but in later times he could acquire 
‘ peculiuml ’ He could enter into contracts, but could not 
borrow money. 

Coverture :—The result of marriage is to unite the hus¬ 
band with the wife, and to constitute a partnership. The 
husband can alienate properties, make contracts and Wills 
which the wife can not do. 

Celibacy :—The married and childless persons were punish¬ 
ed before by forfeiture, either partial or total. 

Mental defects are :— 

1. Lunacy A contract made by a lunatic is neither void 
nor voidable by him, if it was entered into by the other side 
without notice of bis lunacy, and specially if it has been 
wholly or partly executed. 
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2. Prodigality \ —persons, who are declared by com¬ 
petent courts to be prodigals are also subject to disabilities 
like lunatics. 

3. Drunkenness is no status and its effects in avoiding 
contracts are similar to the effects of duress. 

Bodily defect :—Deaf and dumb persons are unable to 
contract by “ Stipulatio.” 

Office :—The King can do no wrong. No action can be 
brought against the King or any foreign Sovereign. Some 
officers are not held liable for the acts of their subordinates ; 
and in the case of some other officers, limitation bars suits 
at an earlier period. v 

Color and race :—The disabilities of race and color do 
not exist in the American union as before. 

. Slavery :—A slave is incapable of marriage, cannot make 
any contract, and can not hold any property. 

Profession :—A soldier has special privileges with regard 
to making Wills. A barrister and a physician in English 
Law can not sue for their fees. 

Civil death :—When a person renounces the world and 
becomes an ascetic e. g an ascetic in Hindu Law ; a person, 
when guilty of treason, felony, or attainder in English Law. 

Illegitimacy :—An illegitimate child is incapable of inherit¬ 
ing as he is a “ nullus filius .” 

Nonconformity Is a disability in the eye of Law. 

Alien \—Since 1870, Aliens are allowed to hold freehold 
lands in the .United Kingdom. 

Hostility :—The contracts of an alien enemy with a British 
subject made during the war are void and his right to sue 
upon other causes of action is suspended during the war. 

In English Law, a witness to a Will cannot take a legacy , 
and a man cannot marry the sister of his deceased wife. In 
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Roman Law, a wife cannot take a donation from the husband, 
and vice versa. But these incapacities from the limited extent 
of their operation can hardly be said to constitute a status. 


CHAPTER XIV. 

PART II. 

PRIVATE LAW—ADJECTIVE LAW. 

310. What is c * Adjective La7 vand how is it better 

% 

known ? Explain what is meant by Procedure and Formal law. 

See Answer to question No. 121. 

311. What is the function of “ Adjective Law ? ” 

A. In some exceptional cases, where an injured party 
is allowed to remedy his own wrong, it points out the 
limits within which self-help is permissible ; and in all other 
cases, it declares the steps, which are necessary to be taken iti 
order to set the court in motion for the benefit of the parties. 

312. Criticize the expression “law is concerned more 
ivith remedies than with rights ” 

'A. Rules of procedure occupied an undue importance 
in early society, and shared a great deal of attention in 
excess of their real importance. Hence, it has been said 
by some that “ law is concerned more with remedies than with 
rights,” but this expression is not correct, as it cannot be 
held that “ a field consists in its hedge and ditch rather than 
in the space of land which these enclose. 

313. Whence is the true interest of the topic of Procedure 
derived ? 

A. It is derived from (1) “ the close connection which 
may be traced between its earliest forms and the anarchy 
which preceded them ; and (2) the manner, in which the 
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courts have from time to time, effected the Substantive Law, 
under cover of merely modifying the procedure. 

314. What are the contents of the “ Adjective” Law 1 

A. They are rules of Law for selecting the 1 '^Jurisdic¬ 
tion ,—which has cognizance of the matter in question. 

(ii) Ascertaining the court which is appropriate for the 
decision of the matter. 

(iii) Setting in motion the machinery of the court so 
as to procure the decision. 

(iv) Setting in motion the physical force by which 
the judgment of the court, is in the last resort, to be rendered 
effectual. 

315. Describe the aforesaid rules in short ? 

A. I. “ Jurisdiction ” :—A remedial right cannot be 
enforced anywhere. The place where it can be enforced 
depends on where it arose or where the parties reside &c. No 
divorce case is tried in England unless the husband be 
domiciled in it. No action with regard to land lies in any 
country unless it lies within it. 

A case for breach of contract lies in England though 
the contract or breach of it was not made in it, and the 
parties do not reside in it. But a French court is, as a 
rule not competent to try it unless one of the parties be a 
French subject or domiciled in France. 

II. “Court ”:—All cases do not lie in all courts; 
administration cases are brought in England in the Chancery, 
and Salvage cases, in the Admiralty division, of the High Court 
of Justice. 

III. “The Actioni.e., the “rules for setting the 
court in motion.” T 1 3 important stages of this operation 
are (1) Summons, or Citation, by which “the plaintiff brings 
the defendant into court; ” (2) The “ Pleadings ” by which 
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“ the plaintiff informs the court and'the defendant of the 
nature *of his claim, and the defendant states the nature 
of his defence ; ” (3) “ Trial? “ hearing,” or “ audience ” at 
which “each of the parties endeavour to establish to the satis¬ 
faction of the court the truth of the view maintained by him 
of the questiorf at issue;” (4) “Judgment,” by which “ the 
court decides the question in litigation;” (5) “ The Proce¬ 
dure on appeal,” when an appeal is possible and is resorted to 
by either party. 

IV. “ Execution —Whereby a successful party calls 
upon the officers of the court or other appropriate State 
functionaries to use such force as may be necessary in order 
to carry the judgment into effect. 

316. Shew how “ Adjective Law ” may be normal , or 
abnormal. 

A. “ Adjective ” Law, like “ Substantive ” Law, may be 
normal or ab?wrmal\ i. e., artificial persons &c. may sue and 
be sued in a different jvay from that of ordinary persons ; e.g. t 
an alien enemy cannot bring any suit in England. A peer 
is exempted from arrest; a clergyman is also similarly exempt¬ 
ed while on his way to the place of divine service. A divorce 
suit may proceed although one party may be a lunatic. 

317. What are meant by the expressions “ Extraneous 
Parties ,” and “ Default ?” 

A. In some cases, it becomes necessary for the court to 
order for addition of new persons as parties to a suit over and 
above the original parties; and these new parties are called 
“ extraneous parties 

Default :—“ A maximum interval may be fixed between 
each step in an action, on pain of a decision being given “ in 
default ” against the party, who neglects to proceed in due 
course.” 
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318. Describe the main jeatures of “ Defence” in an action. 
Explain “ Exceftiof “ Confession and Avoidance " and a 
“ Dilatory ” and “ Peremptory ” Plea. 

A. The defence may (1) admit the plaintiff’s allegations 
to be true, and contend that they do not in law afford any 
ground for action ; (2) deny the plaintiff’s allegation or admit 
them to be true and set up other facts ; e g., a release or limita¬ 
tion, which neutralize their effect. The exchange of pleading 
may be continued till the questions of dispute are precisely 
ascertained ; and this process may be continued orally, as in 
Germany, or in writing and print as in England. 

A defence, which while admitting the plaintiff’s allegations, 
sets up other facts, to neutralize their effect, is called in Roman 
Law “ Exceptio ” and in England as the plea of “ Confession 
and Avoidance .” A plea is “ dilatory ” when it shews that the 
right of action is not yet available and “ peremptory ” when 
it shews that the right of action does not exist. 

319. Describe the main features of a %l Trial.” 

A. In a Trial, questions of law or fact or both may 
arise. The parties are required to prove the questions of law 
by citing authorities, and the question of fact, by adducing 
proof, which may be oral or documentary . There are rules 
with regard to the admissibility of proofs and they are meant 
for the purpose of limiting the field of enquiry and 
excluding such evidence as has remote bearing on the issue. 
There are also rules with regard to the order in which the 
partie" may adduce evidence and address the court, and also as 
to the right of the parties to appear in person or by pleader. 

320. Describe th<. main features of Execution. 

A. Execution in a civil cause is not “ex-officio i. e. y 
does not take place except on the demand of a litigant party. 
A successful plaintiff may execute the final order of the court 
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but a successful defendant has no reason to do it except when 
he is given costs. The law in many countries recognize that 
some properties of the debtor should not be attached and he 
should be allowed to enjoy the ordinary comforts of life. 


CHAPTER XV. 

PART II. 

PRIVATE LAW—REMEDIAL RIGHTS. 

321. What was the primitive remedy for “wrong /” 
How did it art, and what were its defects ? How was it 
changed , and into what 1 

A. “Self help” was primitive remedy for “wrong” (invasion 

of right). Before the formation of society, the injured person 

had to rely on self-help for redress ; and he was to be content 

with such damage or satisfaction as he could get from the 

wrong doer, or derive from acts of revenge. Defects were (i) 

■ 

Self-help was seldom useful as remedy when the wrong-doer 
was stronger than the injured ; (2) the injured party .was the 
judge in his own case, and hence, he could be hardly 
impartial. Change :—With the progress of society, the rude 
self-help was first restrained by rules; and next, it was 
changed to legal self-help ; and the injured parties are now 
to seek such redress as the Law grants through the Courts . 
In the early time, the injured people had generally recourse 
to sudden plunder, slaughter, attack, &c. ; but as such was 
strongly objectionable, any step by which it could be avoided 
or adjourned was better ; hence, the next stage was regulated 
self-help % and distress might be resorted to but only on some 
special grounds, and there were some safe-guards against 
abuse. Force may still be used for protection of life and 
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property ; but it must not be in excess of actual need ; and 
a man may abate a nuisance, provided he does not encroach 
upon another's right. The last stage is when people have 
got the Courts to resort to for redress 

322. IVhat are the “Remedial Functions ” of Law l How 

does Aristotle describe the same l * 

A. Law protects rights, prevents wrongs, and grants 
redress. Aristotle says that the function of Law is “to 
guarantee that all shall enjoy their rights.” Again he says 
“the Judge equalises.” The main function of Law is “to 
restore the status quo ante , so far as possible.” 

323. Compare “Antecedent Rights ” with “ Remedial 

Rights? so far as the person of incidence is concerned. 

A- “ Antecedent ” Rights are available “in rent” and also 
“ personam ? but “ Remedial” rights are available “ in personam” 
only. “Lien” and “distress” may be considered as modes of 
execution, by which true “ Remedial ” rights are made effective. 

324. What is the position of “ wrong-doer ” in the essential 

c 

elements of Right ; and how is it so ? 

A. The “ Wrong-doer ” is a person against whom redress 
is available by the injured party ; hence, the wrong-doer is 
the “person of incidence? and the injured person is the 
“person of inherence? 

325. Explain the terms "rectum? “directum? “recht? 
“right” and also the terms “delictum? “delict? “tort? “wrong? 
Explain also what is quasi ex delicto. 

A. The first four terms imply straight forward conduct; 
and the second four terms imply conduct as is “twisted out of? 
or “deviated from the right path,” or “acts which are violations 
of rights.” Quasi ex delicto implies “similar to or arising out 
of delict or tort.” 

326. Give the points in which crimes differ from torts - 
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Illustrate by reference to early history that the penal law of 
ancient communities is the law of torts and not 1 he law of 
crimes (B. L. 1897.) 

A. Torts are infringements or privations of the private, 
or civil rights belonging to individuals considered as in 
dividqals ; and ©remedies for the same are available in the 
shape of damages in civil courts. Crimes are breaches of 
public rights and duties, which affect the whole community 
considered as a community. Besides, it may be noted that 
in the former, the “person of inherence” is an individual, 
whereas the same in the case of the latter is the State. 
History shews that the far-reaching effects of acts become 
more and more visible with the advance of civilization ; and 
hence, the offences whicli are considered in the early state of 
a society as “ individual wrongs or torts are latterly con 
sidered as crimes ; e.g-, an assault was originally a tort i. e, 
a wrong done to the right of bodily safety of a person for 
which he had remedy in the shape of damages in civil courts ; 
but now, it is considered also to be a crime, as it is held that 
it is, a threat against the safety of the society generally. 
Similarly, a libel is now not only the violation of the right 
of an individual not to be defamed, but is also considered 
as an offence tending to breach of peace. 

327. The more archaic the code, the fuller and minuter 
is its penal legislation . Explain and aiscuss this statement. 

( B. L. 1893. ) 

A. See Answer to the previous question. In the early 
stage of society, the penal legislation comprises the law of tort, 
and not that of crime in the modern sense of it; and hence, 
the above statement is true. 

328. Now are the causes “investitive facts” of remedial 
rights related to the “antecedent rights ?” 
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A The said causes of remedial rights are “infringements 
of antecedent rights ” 

329. How are wrongful acts divided by Proof Holland* 
and what are the laivs with regard to each devision ? 

- o 

A. Prof. Holland divides them in five ways ; and they 
are as follow :—(1) According to the state of i&ill of the wrong- 
doer, they are voluntary, involuntary or negligent; in These 
cases, the enquiry into the state of mind of the wrong-doer is 
based upon “the conduct, which may be reasonably expected 
from a person of his class.” 

( 2) According to the stale of will of the injured 
farty\ —(1) when he waives his right, which makes the 
wrongful act to be no wrong \ r 2) when he insists upon 
his rights, and opposes such acts ; (3) when he is induced 
to agree by means of fraud. 

(3) According to the means by which they are effected ; 
viz., (1) physical violence % (2) words uttered, and (3) omis¬ 
sion to carry out a contract. 

(4) According as actual loss to the injured party is, or is 
not essential for making the acts wrongful. 

(5) According to the nature of right invaded. 

Note. —The last-mentioned rule of division is to be preferred ; for, 
when it is known of what right a given wrong is an invasion, its other 
characteristics follow as a matter of course. 

330. Describe the Table of “Rights,” and “ Wrongs” as 

given by Prof. Holland. * 

A. (A) Rights in rem include. 

\ 1) Rights to Personal safety—the correlative assault, imprisonment. 

wrongs being 

(2) Family Rights ... ... Do. Abduction, adultery with wife, 

seduction of a servant, or 
enticing away a servant. 
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i$) Right to Reputation or 

Do. 

Defamation. 

good name. 


» 

Rights generally available ... 

Do. 

Nuisance, malicious arrest, or 



prosecution. 

5) Rights of possession 

Do. 

Trespass, Conversion and Deti¬ 



nue. 

(6) Rights of Ownership ot tangi 

* Do. 

Do. 

ble objects. 



( 7 ) Rjghts of copy right, patent 

Do. 

Infringements. 

right and trade mark. * 



(8) Rights "in re aliena” 

Do. 

Disturbance of an easement, or 



conversion of a pledge. 

(9) Rights to immunity from frauds Do. 

Deceipt. 

(B) Rights in personam include— 


^1) Family Rights... 

Do. 

Subtraction, adultery, refusal of 

and their analogues 


due aliment, Ingratitude on 
the part of a freed man or neg¬ 



lect by a vassal of his feudal 

*» 


rights. 

\2) Fiduciary rights 

Do. 

Breach of Trust. 

<3) Rights of a reversioner 

Do. 

Waste. 

(4) Meritorious rights 

Do. 

Refusal of merited reward. 

( 5 ) Rights against officials 

Do. 

Neglect to perform duties. 

(6) Rights ex contractu 

Do. 

Breaches of contract. 


33** What is the law 7 vith regard to liability for acts of 
Servants ‘f 

A. The principal is liable for acts of his servants—(i) when 
they were ordered by him, pr (2) they are within the scope 
of the servants’ employment, though not ordered by him. 

332. Compare the Rights arising from breach of Contract 
with the same arising from “wrongs independant of Contract ?” 

A. (1) The latter class of rights is wider than the fotmer 
class ; (2) In the case of the latter class only, mental and 
bodily suffering are taken into account in measuring the 



JURISPRUDENCE. 


amount of damages to be granted ; and hence, they are more 
difficult to be proved than the former class. 

333. Explain “ direct” or “ general** damage and “ indirect” 
or “ special** damage**. 

A- “ Direct** or “general** damage implies such damage 
as is the “necessary and immediate consequence of the wrong;” 
“Indirect” or “special*' damage is damage granted with regard 
to remoter consequences. 

334. Explain “actio personalis moritur Compersona. 

A. The above expression implies non-transferability by 
succession of remedial rights arising from “violation of a right 
intimately connected with individuality”. 

335. How may Remedial Rights be extinguished t 

A- (1) By “Release** i. e ., the person of incidence 
may give up his right of action by a deed or may give a 
“ covenant not to sue,” or may enter inflb “ accord and satis¬ 
faction'* or he may also ratify the wrongful act;—(2) 
Bankruptcy of the person of incidence; (3) Set off; (4) 
Merger ; (5) Estoppel of judgment (no matter actually tried 
between two parties by an issue can be again tried between 
them) which is conclusive evidence in favor of the person of 
incidence ; (6) Extinctive prescription or limitation of actions, 
which deprives a remedial right of judicial remedy and thus, 
reduces it to a natural obligation, which still remains however 
capable of supporting a lien or pledge. Limitation was introduc¬ 
ed in England in the Act of James I. for “ quieting of men’s 
Estates f»nd avoiding of suits.” 

Note. Merger :—The giving of a covenant in the place of a simple 
contract does f not merge or extinguish the debt, but it merges the remedy 
by way of proceeding upon the simple contract, the policy of law being 
that there shall not be two subsisting remedies by the same person against 
the same person for the same demand. So a judgment in favor of the 
plaintiff is a bar to the original cause of action. An award under arbitration 
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does not usually extinguish a remedial right unless followed by performance 
of the award. * 

336. What is “ lispendens ” or Lis alibi pendens ? ” 

A. They both imply the same thing and afford an 
instance where remedial right is suspended. The Courts refuse 
to try an action \jjhen the question at issue involved in it is also 
involved in another case, which is pending before a court of 
concurrent jurisdiction. 


CHAPTER XVI. 

PART III. 

PUBLIC LAW. 

337. Explain the distinction which subsists between Public 
Law and Private Law% {B. L. 1897.) 

A. See Question No. 150. In Private Law, the State 
is present as arbiter of the rights and duties which exist 
between one of its subjects and another; but in Public 
Law,, the State is present not only as arbiter y but also 
as one of the parties interested. The distinctions by which 
Private Law may be divided and subdivided do apply 
also to Public Law; for, in both of them, the distinctions 
of Substantive and Adjective Law, Bights “ in rem” and 
“in personam,” Antecedent ” and “Remedial” Rights, 
and also “ Normal ” and “ Abnormal ” Rights may be dis¬ 
tinguished. But the application of these distinctions does 
not produce similar results in both cases. 

338. IIow does Bacon distinguish between “Jus publicum" 
and “ Jus privatum l" 

A. Bacon describes [us privatum as the “ sinews of 
property,” and Jus publicum as the “sinews of government.” 
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339. What has led to the doctrine that the State has no 
rights and ditties 1 What are Holland's views on the same 1 

A. In public Law, the union of the attributes of judge 
and party in one person, i. e., in the State, has led to the view 
that the State, or the Sovereign has no rights and duties. 
Holland differs from this view. See Q. No. 122. 

340. To whom is due the conception of Public, as opposed 
to Private Law ? How does the idea of Public Laiv a* 
held in the continent of Europe differ from that as held in 
England ? 

A. The conception of Public, as opposed to Private Law, 
is due to the Romans. The Romans as also the other 
continental nations of Europe include in Public Law the Law 
of Crime ; but not so in England. 

341. Austin is said to be a revolter against the primary 
division of the field of Law. Expfa 0 t it and skew what 
led to it. 

A. Among the distinctions which are traceable in Public 
as well as in Private Law, that between “Normal” and 
“ Abnormal ” Rights is among the most conspicuous. Of the 
two persons, who are necessary elements of every Right, one 
must always in Public Law, be the State ; and as a State 
is an artificial person, it follows that numerous complexities 
arise in consideration of Rights. Mr. Austin was so struck 
with this peculiarity of Public Law as to identify the whole 
subject with the rules which define the different kinds of 
political status, and thus to deny its separate existence and 
to consider it as a branch of the Law of Persons. See Q. 
No. 152. 

342. Classify the various topics of Public Law, shewing 
what matters are dealt with each head. (B. L. 1896.) 

A. Public Law includes the following topics :—vt‘z., I. 
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Constitutional Law v II. Administrative Law. III. Criminal 
Law. IV.' Criminal Procedure. V. The Law of the State 
considered in its quasi—private personality. VI. The 
Procedure relating to the State as so considered. 

I. Constitutional Law is the Law, which ascertains 
the “ political centre of gravity of any given State,” or in 
other words, '• defines the form of Governmentand its 
factors are—1. to prescribe the order of succession to the throne 
or the mode of election of President; 2. to enumerate the 
prerogatives of the King or other Chief Magistrate ; 3. to 
regulate the composition of the council of State, the mode 
of its formation, powers, duties, &c., to prescribe the powers 
and duties of ministers, and also to make rules with regard 
to formation and powers, &c., of Government officers 'and 
offices ; 4. to make rules with regard to armed forces and 
royal navy ; 5. to distinguish between the legislative, judicial 
and executive functions ; 6. to regulate the relations between 
the State and the Church; 7. to regulate the conduct,of 
Judges and theii immunities ; 8. to regulate the relations 
between the Parent State and Colonies ; 9. to define the extent 
of jurisdiction of a State; to prescribe rules with regard 
to “naturalization,” and the rights and duties of the citizens 
towards the State. 

The Sovereign part of the State is omnipotent ; and hence, 
as it is the source of all law, its acts can never be illegal; 
and an act is said to be “ unconstitutional,” when it exceeds 
the bounds of authority. 

The constitution of England consists of an unwritten body 
of customs; but it may be also the written enactment of 
fundamental principles, as in America and in many States 
in the continent of Europe, in which case, innovations become 
less easy. 
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II. Administrative Law is that branch of the Law, 
which considers the various organs of the sovereign power 
as in motion, and prescribes the manner of their activity in 
detail. In this sense, “ Administration ” is defined as the 
“ exercise of political powers within the limits of the cons¬ 
titution/' It is the widest sense in which it is used ; and in this 
sense, it includes—topics with regard to (1) Legislation, (2) 
Executive Government, (3) Administration of Justice, (4) 
Management of property and business of the State, (5) the 
Working in detail of the machinery by which the State provides 
for its own existence and for the general welfare. But “Admi¬ 
nistrative Law ” in the specific sense of the term refers to 
only the 2nd and 5th of the above subjects, and includes 
the following topics ; viz ,—1. Collection of Revenue; 2. 
Management of the Army and Navy, Ship-building and Forti 
fications; 3. Government of the Colonies and Dependencies ; 
4. Collection of Statistics, including births, deaths, marriages, 
conveyances and mortgages of land, custody of wills, naturali 
/.ation of aliens, and grant of charters to corporations ; 5. 
Promotion of well-being of the society, by prevention of evil 
or production of good. 

III. “ Criminal Law —relates to the function of the 
State as “the guardian of order/' As such, the State is re¬ 
quired to prevent and punish all injuries to itself and also brea¬ 
ches of the rules, which it lays down for the common welfare. 

'This law is of modern origin. Formerly, many acts 
including even murder, theft, &c., were left to be regulated 
by Private Law; and the State punished only the offences 
against itself such as treason, rebellion, &c. But in course 
of time, those a^ts came to be considered as subversive 
of the best interests of Society ; and hence the State as its 
protector has undertaken to deal with them. 
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It is divided into two parts; viz ., Substantive and Adjec¬ 
tive ; and the former is again divided into —(i) General Law, 
dealing with the nature of criminal acts, responsibility of 
wrong-doer on the ground of negligence, facts which negative 
responsibility— e. g. tender age, compulsion, idiocy, lunacy, or 
drunkenness, <acts justifying criminal act as consent, self- 
defence ; persons entitled to bring criminal action, list of 
punishment, limitation, abetting crime, criminal attempts and 
cumulative sentences. (2) Particular Law —is divided again 
into criminal acts against the State, and such acts directed 
against individuals. 

IV. The “Criminal Procedure ” is divided again into 
'Simpler” which deals with simple offences, and 1 '"more solemn” 
which deals with serious offences. The main features are— 

(1) Choice of jurisdiction, (2) selection of the court, 

0 

(3^ procedure, relating to summons or warrant of the accused, 
preliminary enquiry, pleadings, trial, grant of the securities, 
pending trial, verdict and judgment, execution, and procedure 
on appeal 

The “public prosecutor” is the peison who is entrusted 
with the work of bringing the criminal to justice. In Eng¬ 
land, this work is left to the industry of the injured person. 

V. “The Law of the State considered in its quasi¬ 
private Personality —Every State, as a juristic person, has 
many rights and duties with regard to individuals, as subjects 
or aliens. It is often owner of many properties, moveable 
and immoveable, and manufacturer and trader of many 
articles. It has often to cn'er into contracts, and it in¬ 
herits under a will as well as ab intestato. Its rights and duties, 
as such are different in many respects from those of a private 
•citizen; e. g. liability for acts of agents and servants and 
-limitation and prescription of rights. 


11 
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VI. .‘‘The Procedure relating to the State as so consi¬ 
dered ,, :~ 

As the State is the “source of ^all rights,” special rules 
are provided for as to how and when it may sue, or be sued 
against. The nature and character of these rules vary in 
different countries.—The subjects have got fio such special 
rights. 

In England, redress against the State is obtained by 
a “Petition of Right,” which can be filed in any superior 
court, in which it would be cognizable, if “between subject and 
subjectand the State is held liable for costs, like an ordinary 
litigant} so far as possible 

The State may bring such common law actions against 
its subjects as are consistent with its royal dignity ; but there are 
also some prerogative modes of process as “inquest of office,” 
“writ of extent,” a writ of “scire facias,” or an ' informa¬ 
tion” exhibited by the Attorney General in the Queen’s 
Bench Division of the High Court. 


CHAPTER XVII. 

PART IV. 

INTERNATIONAL LAW. 

* 

343. What is “the Law of Nations“International Law” 
“ and Jus inter Rentes ? ” Compare these expressions , stating to 
whom or what they are due ? 

V'\ 

A. The body of rules regulating the rights in which both 
of the personal factors ^re Stales is called “ the Law of 
Nations,” “International Law,” and “ Jus inter gentes.'* 
Comparison. 

The first expression was due to Richard Zouch, a pro- 
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fessor of Oxford ; and it is a loose one in comparison with the 
other two expressions, which are more appropriate. The 
second expression was due to Jeremy Ben than, and the third 
one to Roman Law. 

344. Compare “ International Law ” with “ Ordinary 
Law ” and “ Ordinary Morality.” Shew how International Lmv 
is not Iaiw in its strict sense. 

A The International Law ” differs from “ Ordinary 
Law ” in being unsupported by the authority of a State ; and 
hence, it is not Law in its strict sense It differs from 
Ordinary Morality , in being rule-, for Suites, and not for 
individuals. 

345. “ Inter national Law is the vanishing point of Juris - 
prudence.” Discuss this, and give reasons for your agreement or 
disagreement with the dictum. (B. L 1899.) 

A. Jurisprudence deals with Posit we Law , creating rights 
and duties Now, a legal right must have four elements, viz , 
a person of inherence; a person of incidence, an object 
and an act. When both the persons of inherence and inci¬ 
dence are private persons, the Sovereign enforces the rights 
and duties ; and the law dealing with them is called Private 
Law, or Positive Law strictly so called. But when one of 
these two persons is a State, the Law dealing with them is 
called the Public Law , which is not strictly Positive Law in 
as much as the State is a party, and the same State enforces 
the law. Now, in the case of International Law, both these 
persons aire States ; and hence, the law dealing w th them is 
in n) way Positive Law , as there is no arbiter except public 
opinion ; and as it tends to become true law by the assimila¬ 
tion of States into a society, it ceases to be itself, and is 
changed into the Public Law. Hence, it is said properly 
to be the vanishing point of Jurisprudence. 
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346. • Between what sorts of States can “ International 
Law ” subsist ? 

A. It can subsist only between States, which, on the 
one hand, sufficiently resemble one another, and are closely 
enough knit together by common interests, to be susceptible 
of a uniform pressure of public opinion, while, on the other 
hand, they are not so politically combined as to be controlled 
by the force of a central authority. 

347. How many times have the above conditions of politi¬ 
cal independence and social sympathy been realized in the 
history of the world , and in what States ? 

A. Only twice ; first, between the various cities of Hellas ; 
and second j between the various States of modern Christendom." 

348. Compare “ International Law ” with “ Municipal 
Laiv ” on the point of supreme authority. 

% 

A. Just as “ Municipal Law ” is supreme over all ques¬ 
tions of private or public right, arising withift the jurisdiction 
of any given state, so the “ International I^aw ” is supreme 
over “ all questions which arise between one State and 
another.” 

349. How is International Law ” said to be a branch of 
“ Public Law ?” and why is it analogous to “Private Law t" 

A. As the former is concerned with the relations of 
States, it is said to be a branch of “ Public Law.” It is 
analogous to “ Private Law ” as the personal factors in a right 
in the case of both of them are always similar, unlike the 
publicJaw ; for, as the parties in Private Law are two indivi¬ 
duals, so in International Law, they are two States. 

350. What is the essential characteristic of International 
Law l Illustrate how is confusion caused by authors , ibho do not 
grasp it ? 

A. It is the fact that the personal factors in a right in the 
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case of “ International Law ” are two States and not two 
individuals. Some authors failing to grasp it have caused 
confusion by speaking of Sovereigns or Ambassadors, as in¬ 
ternational persons, and have treated of States, as “ capable 
of having international relations with individuals ; ” e. g., the 
seizure of a blookade runner as an exercise of authority by a 
belligerent State over a neutral subject. 

351. What is meant by the expression “Family of 
Nations ?” Illustrate the meaning . 

A. It means an aggregate of States, which as the result 
of their historical antecedents, have inherited a common 
civilization, and are at a similar level of moral and political 
opinion ; e. g., the term iftay include the Christian nations of 
Europe and America, with the Ottoman Empire, admitted to 
the concert European by the treaty of Paris in 1856. All 
States fatting within this charmed circle to which Japan has 
also established her claim to be admitted are equal, and no 
State which is outside of it, can be regarded as a “ normal 
international person.” 

352. What topics of International Law are analogous to 
those of infancy , coverture and tutelage in Private Law I* 

A. The topics of semi-sovereignty and protection. 

353- Compare “International Law ” with “ Private Law ’’ 
on the points of birth , majority , and death l 

A. As persons in “ Private Law ” are said to be born, to 
attain majority, and to die, so the States in “International 
Law ” may be said to “ come into existence, obtain full 
international recognition, and cease to be in existence.” 

354. What is the origin of States ? 

A. A new State arises, either where no State existed 
before; or derivatively, “ by separation from a previously 
existing State ” with or against its consent. 
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355. How do States terminate l Give examples. 

A. “ Only by the merger of one State in another;” e. g. t 
Poland ceased to be a State, when it was divided between 
the neighbouring States. 

356. Shew how there may be “ antecedent ,” “ remedial 
<l in rent ” and “ in personam ” rights in International Law ? 

A. The rights of a State may be “antecedent” “as subsist¬ 
ing independently of any wrong-doing,” or “ remedial,” as 
given by way of compensation for an injury sustained. Again, 
rights of the former class may be available against one State, 
when they are said to be “ in personam,” or against all States, 
when they are said to be “ in rem.” 

357. Show how may “ antecedent ” International rights 
“ in rem ” be divided. 

A. They may be divided into (1) safety, (2) reputation, 
(3) ownership, (4) jurisdiction, and (5) protection of subjects 
in foreign countries. 

358. To what law do rights of Equality , Legation, Nego¬ 
tiation, and Treaty-making belong l 

A. These rights belong to the law of International States, 
as they are mere corrollaries from the conception of a Sover¬ 
eign State as an artificial person. 

359. Notice the important points of Rights “ in rem” of 
a State in International Law. 

1 

A- They are— 

(1) Right of a State to exist in safety ; and when this right 
is violated, the remedial right of self-preservation arises. 

(2) Right of a State to good name : for, upon it depends 
its glory, for which other States desire its friendship, favor its 
enterprizes, and do n^t desire or venture to offend it. 

(3! International Ownership , or “dominium” refers to the 
“ territory” which is essential to the existence of a State, 
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and in which are included the rivers, ports, harbours, creeks 
and bay£ The ownership of the territory may be* acquired 
originally, or derivatively. A State “ may also have rights 
over the territories of neighbours,” which are called “Jura 
in re aliena,” by virtue of “ feudal superiority, mortgage or 
servitude.” • 

(4) The right of Jurisdiction , called “impurium.” is 
exercisable, like “ dominium” within the territory. The juris¬ 
diction of a State over its subjects residing in another State, 
is a subject of Public Law ; but the jurisdiction of a State 
over aliens, residing in its territory is a subject of International 
Law, which “obliges the State to which such aliens may 
belong to acquiesce in their punishment. 

360. Compare “ Dominium * with “ Impurium 

* A. Both the above rights of a State are exercisable 
within its own territory ; but for the purpose of “impurium” 
or “ jurisdictiop,” territory is artificially extended ; e. g. t over 
“ ships carrying on its flag on high seas,” and also to all ships 
(for some purposes) not being ships of war, “which pass 
within three miles of its coasts or artificially limited, e. g ., 
foreign Sovereign, ambassador, and ship of war, though the 
territory of State is considered as “outside of itand “a 
nation sometimes assents even without treaty to exercise a 
jurisdiction over its own subjects, who are residents in bar¬ 
barous countries.” 

In the high seas, all States enjoy concurrent jurisdiction 
for suppression of piracy. 

(5) A State may insist upon a right that his subjects should 
not be mabtreated and oppressed in other States, where they 
may go and reside for business purposes. 

361. What are Antecedent Rights “in personam ” of 
States ? 
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A. They are such rights as one State may have against 
another State. They rest upon contract which in the case 
of State is called “ Treaty.” 

362. Compare a “ Treaty ” with a “ Contract” 

A- The analysis of a “ Contract ” shew that it consists 
of six essential elements ; but a “ Treaty” requires only the 
first five elements, and not the sixth element; viz. t “a 
solemn form or some fact which affords a motive for the 
agreement.” Besides, a “ Treaty” is not voidable like a 
“ Contract” on the ground of duress ; and the acts of agents 
in “Treaty” are not. so much binding as in the case ot 
“ Contracts.” 

363. How may “ Treaties” be divided / 

A- They may be 

(1) Principal, and (2) Accessory. The former may ag&n 
be subdivided into treaties of peace, alliance, cession and the 
like ; and the latter , into (1) mortgage, and (2) security. 

354. What is the “ right of Legation T Criticize it. 

A. The “ right of Legation” implying the right of 
negotiation or of sending an embassy refers to the right oh 
agency. But there can be no such right, as no nation can 
insist that other nations should accept its proposal or receive 
its ambassador. 

365. To what class of ordinary law is the Law with regard 
to inviolability and extra—territoriality of diplomatic personages 
analogous 1 

A. They are analogous to “that branch of Public Munici¬ 
pal I,aw,'which describes the safeguards provided for the protec¬ 
tion of Government officials in the execution of their duties. ’ 

366. How do the Remedial International Rights vary l 

A. They vary according to the nature of the right violated; 
e. g, apology, salute to the flag of State &c. are remedies foi 
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insult to dignity ; restitution of property, cession of territory, 
and money indemnity are other remedies. 

367. What is the Adjective Law of Nations , and what 
does it correspond to ? 

A. It is such law as prescribes the procedure by which 
Substansive La# may be lawfully enforced. It corresponds 
to the Law of Nations in time of war. 

368. What are the Lazos of “ Belligerency " and “ Neu¬ 
trality ? 

A. The Law of Nations in time of war, “so far as it 
affects the disputant partie, only,” is ' called the Law of. 
“ Belligerency ? and the same “ so far as it regulates the rela¬ 
tions of the disputants to parties not engaged in the struggle ” 
is called tne Law of “ Neutrality 

369. How may redress he obtained for violation of an 
International Right l 

A. In a friendly way, by (1) negotiation, (2) arbitration, 
and (3) mediation of other States : or by force . 

370. What is ‘‘ Retorsion de troit P 

A It is “refusal to perform similar good offices ” ; and it 
is a remedy in those cases where the rights violated" are those 
of acts of mere comity. 

371. What are “ Reprisals P How are they divided '( 

A. “ Reprisals ” are remedies short of actual war, for 
violations of rights, when those rights are such as are allowed 
10 be “Stricti Juris.” They are “special? e. exercised by 
“injured individuals against the fellow-citizens of those by 
whom they had been injured or “generali. e. r allowed by 
the government or a State to its subjects generally or to its 
public forces. The Reprisals take place in time of peace. 

372. Compare “ War ” to an “ Action? 
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A. Actual War may be considered as “ the litigation of 
two nations.” * 

373. What is the effect of the out-break of War ? 

A. On the out-break of War, “ some of the subsisting 
treaties are ipso facto abrogated, while others remain in force. 

374- To what of ordinary Law, do the rifles of Neutrality 
correspond ? 

A. The rules with regard to “ Neutrality ” correspond to 
the rules in ordinary Law against “ Champertyf or “Mainten¬ 
ance,” or against interference with th-j course of criminal 
justice. 

375. What are the rules relating to Neutrality in Inter¬ 
national Law l (B. L, 1901.) 

A. The rules may be divided into rights and duties of 
Neutrals. The rights are as follow; viz., ^ 1) To have the 
right to exercise sovereignty within their territory, and so to 
-prevent or cancel, all belligerent acts, either in, the territories 
or in the adjacent waters, to exercise there the right of 
assylum, and to prohibit the exercise there of any belligerent 
jurisdiction ; (2) To have their public ships retained inviolable ; 
(3) To have the persons and property of their subjects secure, 
within the territory of a belligerent, subject to certain 
exceptions such as the “ jus augariae (4) To have the right 
to continue diplomatic intercourse with the^ belligerents ; (5) 
To recognize under certain circumstances a revolting popula¬ 
tion as a defacto belligerent, or even as a new Sovereign State. 

The duties of Neutrals are as follow ;— viz., (1 ) to have 
some restraints on free action ; e. g, they must not furnish 
troops or armies or money or allow passage to either of the 
contending parties, or open their ports so as to further their 
objects ; (2) They must not allow their territories to be used 
as the base of operations by either of the contending parties ; 
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(3) They are to forego their ordinary rights of protecting their 
subjects,, and to allow them to be interfered with'and their 
property to be confiscated by the belligerent, who has grounds 
to complain of their conduct. 


CHAPTER XVIII. 

PART V. 

THE APPLICATION OF LAW. 

376. What is meant by “ the Application of Laiv ?' 

A. It is a department of Jurisprudence, which deals with 
the rules for ascertaining what law is to be applied, “ when a 
set of facts has to be regulated in accordance with law.” 

377. Wkat questions arise in the “ Application of Law V 
A. Three questions arise ; viz., — fi) the Court of what 

State has jurisdiction to apply the law to the facts ; (2) what 
law will it apply ; (3) how is it to be “interpreted.” 

378. What is meant by the Law of “ Forumf and the Law 
of “ Lex r 

A. The law, which deals with the first question is called 

* 

the law of “ Forum,” and the law, which deals with the 
aforesaid second question is called the Law of “ Lex.” In 
other words, the Law of “ Forum' } determines “ in the Court 
of what country the dispute can be decided,” or what Court 
has jurisdiction to try the case “ ratione territorie.” 

379. What are the possible “ Fora" or Courts in which 
proceedings may be taken ? 

A. They are the Courts of (1) the country “ in which 
■the plaintiff, or the defendant, is domiciled, or to which he 
owes allegiance, or in which the defendant happens to be f 
<2) the country “ in which the object in dispute is situated ;” 
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(3) the country “ in which the juristic act in question viz. Y 
—marriage, sale, &c., took place; ^4) the country “in which 
the wrongful act in question took placed (5^ the country “ in 
which a contract was to produce its results (6) the country 
“ in which plaintiff chooses to commence proceedings.” 

380. By what names are these Fora caiied in Latin ? 
Which of them has gained general currency , and why ? 

A. These Fora are respectively called, as—(r) Forum 
ligeantice or domicilie actoris ; (2) Forum ligeantioe , domicilie , or 
presentia' rei ; (3) Forum reisitce ? (4) Forum actus , including 
contractus; (5) Forum delicti commissi ; (6; Forum litis mottc 
or fortuitum. 

Of these, Forum ( domicilie) rei “ has obtained general 
currency, by means of the long prevalence of the maxim 
“actor sequitur forum rei.” 

381. Give some examples of the questions , which arise a*, 
to Forum ? 

A. The English Courts decline to try a case of Divorce t 
unless the husband be domiciled in England ; it tries, however, 
a case for breach of Contract, “ wherever made and between 
whatever parties,” while the French Courts do not try it 
“ unless one of the contracting parties be a French subject 
'or domiciled in France.” 

382. What are the circumstances ivhich affect the Law of 
“ Lex” or the solution of the question as to what is the appli¬ 
cable "Lex” in a particular case. Slate also the rules in each case. 

A. They are as follow:— 

(1) Concentricity ;— e. g., a city may be governed by its 
own laws, by the laws of the kingdom to which it belongs, 
and also by the laws of the Empire to which the kingdom 
appertains; and When these laws differ on any point, the 
question arises what law will govern a case. The rule on this 
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point is, that the “ nearer and narrower law,” aqd not the 
• • " « 
remoter and wider law, is to be applied. 

(2) Time :—Some legal relations; e. acquisition of right 
by prescription, or under a Will arise from a number of facts 
occurring through a prolonged period ; and in their cases it 

fi 

becomes difficult to ascertain what is the actual law to be 
applied; and the general rule that a law is prospective unless 
the contrary is clearly expressed is not sufficient for the 
purpose. Questions of this nature relate to the discussion of 
the temporal limits of the application of law. 

(3) Race :—Law is sometimes addressed to the followers 
of a religion or to the members of a tribe, and not to the 
inhabitants of a country; and it does not pay any regard to 
the place or country, in which they may remain ; e. g., the 
Hindu and Mahomedan Laws, are said to be personal laws. 

(4) *Place :—The notion of a “ territorial law ’’ is European 
and modern. * A Sovereign has right to regulate all facts 
occurring in his territory exclusively by its own law; but it 
happens that an act is completed partly within, and partly 
outside of his territory and is done by persons who are not 
settled in his country, but merely pass through it; apd in such 
mixed cases, it becomes often inequitable to apply the terri¬ 
torial law rigidly ; and hence, a different set of rules is required. 

383. What are the different Names for the rules for selec¬ 
tion of territorial law ? 

A. They are:— 

(1) Statutes, (2) Conflict, (3) Extra territorial effect, (4) 
Application, (5) Comity, (6) International Private Law, (7) 
Private International Law. 

384. What is the conflict of laws ? Five men might be 
seated at the same table in a Calcutta hotel all governed bv 
different laws* (B. L. 1870). 
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A. See Qs. No. 382 and 386. 

385. What are the objections with regard to the above 
names ? 

A. Statutes The term ‘‘Statute,” implies an attempt to 
resolve a *• legal into a grammatical question,” and is indeed 
obsolete. Of the other phrases, Private Intern&tional Law i& 
distinctly misleading, while the rest seem to be rather inade¬ 
quate than erroneous. 

386. In what sense is it true or untrue that “ Conjlict of 
laws” takes place'( 

A. It is true in ths sense, that though the laws of 
different States do not strive for the mastery, “ yet they present 
themselves to the legislature or the Court as competing or 
conflicting and hence, “ there is a competition of opposite 
conveniences,” though each State is free to adopt its own or 
a particular foreign law for the decision of any given question. 

y 

It is untrue in this sense that “ the authority of a domestic 
can never be displaced by that of a foreign law.” 

387. What is the objection against Extra-territoriality t 

A. It is not correct to ascribe an extra-territorial 

supremacy to any system of law, as it is inconsistent with the 
absolute sovereignty of each State within its territory. 

388. What is meant by Comity ? Why is the theory of 
“ Comity" attached^ and how may it be defended J 

A* “ Comity,” implies Courtesy. The theory of Comity 
is attacked on the ground that a Court in applying a particular 
law is guided not by courtesy , but by legal principles ; but it 
may bfe defended on the ground that, a State, in making 
its law, is guided by “considerations of equity, accompanied 
by some expectations c f reciprocity.” 

389. Criticize the expressions (/) “ Application of Law," 
{2) International Private Law, (j) Private International Law. 
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A. The fi) expression embraces all necessary topics; 
and the only thing that c m be said against it is that it is too 
wide. The (2) expression is a dangerously ambiguous term, 
but is capable of being understood in the sense of “ Applica¬ 
tion of Law ” The (3' expression is “wholly indefensible,” 
as it should nfean “a private species of the body of rules 
which prevails between one nation and another.” 

390. Describe the possible “ Ford' as tegards the Criminal 
branch of Public Law ? 

. A. They are — 

(1) Forum ligeantue , />., that of the nation of which the 
offender is a subject; 

(2) Forum domicilii ', i. e., that of the domicil of the 
offender ; 

(3) Forum civitatis laesce, i. e., that of the nation injured ; 

(4) Forum deprehen sionis, or for tuition, i. e. t that of the 
place of arrest o? detention of the offender; 

(5) Forum delicti .commissi, i. e., that of the place where 
the offence was committed. 

39 r. What are the four theories regarding competent 
Forum ? Criticize them. 

A. (1) “ Territorial theory of Jurisdiction ” :—asserts that 
each State may punish offenders against its own criminal law, 
be they subjects or aliens, if the offence is committed “ within 
its territory or on board of its ship against its criminal law ” 
This is a true proposition, but is not sufficient ; for, as soon as 
the criminal escapes from the territory, the State is unable to 
punish him ; this insufficiency is partly cured by treaties of 
Extradition, which return the offender to the “ forum delicti 

(2) “ Personal theory of Jurisdiction ” :—asserts that each 

State has a right to punish its subjects for an offence against 
its laws committed while within the territory of another State. 
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This theory is very variously applied by different nations ; e.g. t 
the continental States punish their subjects for offences com¬ 
mitted abroad againts the Government or coinage of the 
country, while England punishes for murder, man—slaughter 
and bigamy. 

(3) “ Theory of Self-preservation —also Called “ theory of 
Quasi-tejjritorial,” asserts that a State may punish offences, 
though committed outside of its territory and by aliens ; but 
this right is usually asserted with regard to offences against the 
Government, or its public credit. 

(4) Theory of ‘‘ General Supervision ” or of “ Cosmopoli¬ 
tan Justue ” :—asserts that every State has right to punish a 
criminal, who happens to come within its power. 

This theory has long found favor in respect to pirates, on 
the ground that they do not recognize subjection to any 
political authority. 

392. What are the results of the adoption of one or other 
of these theories by one State upon other States ? 

A. When a state exercises jurisdiction under any of these 
theories, it recognizes indirectly that other States doing similar 
acts would be also justified. Besides, when it recognizes 
concurrent jurisdiction of several States, it may not consider 
the decision of another State as formal and binding. 

393. How does the theory of “ Comity” dpply to “ Criminal 
law f % 

A. No State undertakes to administer the criminal law 
of another State ; and hence, the theory of “ Comity” has no 
places in the trial of Crimes.” 

394. How is Public Law interpreted l 

A. In the same ./ay as Private Law. 

395. Shew how is Private International Law neither 
Private^ nor International Law ? 
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A. It is neither Private , nor International Law , as it 

• « 7 

differs in essential points from both of them. 

396. Notice the important points of Application of Law 
with regard to International Law ? 

A. (1) No question of “FomnC 1 arises in International 

Law, whose essential principle is that each nation is judge of 

♦ 

its own quarrels, and executioner of its own decrees.” 

(2) The question of “Lex” does arise, but not in a way 
analogous to Mtmicipal law It arises in this way, as to 
whether a set of facts falls under International Law, or whether 
the contending nations are members of the Family of Nations, 
when only International Law will apply ; and otherwise “views 
of national interest tempered with morality” will apply. 

(3) The rules of interpretation apply to International 
Law as to.Private, and Public I^aw. 

396a. What part does interpretation play in the Application 
of Law l When is it said to be " legalf or “ doctrinal ” 
“ authentic ” or usual” 

A. It is necessary to construe the law properly so that the 
correct law may be applied to every case. Interpretation is 
thus a third though a subordinate topic of the application of 
law. It is “legal” when it rests on the same authority as law 
itself; or “doctrinal,” when it rests upon its intrinsic reason¬ 
ableness. Legal interpretation is “authentic” when it is expressly 
provided by the legislator or “ usual ” when it is derived from 
unwritten practice. 
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CALCUTTA UNIVERSITY B. L. QUESTIONS 
* WITH ANSWERS. 

1870 . 

1. See Q. i. 

2. (a) Define the following words :—“sanction,” a “sin,” 
a “vice,” and a “crime.” (b) What is a law in the proper 
sense of the word, and m what other senses it is used ? 

A. (a) For “sanction,” see Qs. 53 and 118. For “sin,” 
“vice” and “crime,” see Qs. 25,29 and 326 respectivel) 
(b) See Q. 19, 19 B. and 32. 

3. What is according to Mr. Maine the essential difference 
between ancient and modern society with reference to the 
legal status of a member of it. 

A. The difference lies in this that in ancient societ), 
the legal right was supposed to rest in a family , and there was 
no idea of individual right which is the characteristic of the 
modern society ; for, now unlike before each individual is 
capable of entering into legal relations with others. The unit 
of ancient society was a family , whereas in modern society it 
is an individual. 

4. What advantages resulted from the adoption of written 

Code* in early societies ? H 

A. The advantages were twofold; viz. —(1) protection 
from fraud by the privileged class; and (2) protection of 
national institutions from corruption and debasement. 

5. Explain the terms “Jus Gentium,” “Natural Law,” 
f T*w of Nature and Nations,” and “Social Contract.” 



APPENDIX. 


A. See Qs. 25, 42, 60, 63 and 343. 

6. See Q. 75. 

7. Define fully “allegiance,” “alien.” A war breaks out 
between England and France. How may it affect Hindus 
who have had dealings with French merchants resident in 
France ? 

A. “Allegiance’* is the true and faithful obedience of the 
subject due to his sovereign,”—(Sir. E. Coke). It is defined 
by Blackstone as “the tie or ligamen which binds the subject 
to the sovereign in return for that protection which the sovere¬ 
ign affords the subject.” An “Alien” is a native of a different 
country who owes no allegiance to the king of the country in 
which he resides. The Hindus wilt be so affected that their 
dealings with French merchants will have to be stopped unless 
they are permitted to continue the same by England. 

8. See Q. 384. 

9. Give th6 rules which are laid down for the interpreta¬ 
tion of legislative enactments. 

A. The rules are (1) the literal and grammatical sense of 
the words used should be taken ; (2) when the words used are 
indeterminate or ambiguous, the intention of the legislature as 
indicated in the reason of the statute bjr the statute itself, or in 
its history of the mischief to be remedied, or in the clear 
enactments of other statutes made by the same legislature 
should be enquired into. Statutes are supposed to be carefully 
worded ; aqd hence, departure from the literal and gramma¬ 
tical sense of the i^jrds is nottapfl when they are capable 
of any determinate and 

10. What two fiUg| 9 Ptot&l maxims of the English consti¬ 
tution virtually vesffiU supreme power in the House of 
Commons ? 

The maxims are—(1) the members of the House of 
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Commons are elected by the people ; and hence, a tacit 
rather than express trust is imposed upon them ; (2) the trust 
so imposed is enforced by nothing but moral sanctions. 

11. See Q. 44. 

12. See Q. 59. 


1871 . 

1. See Q. 60. 

2. (a) Give Blackstone’s definition of Municipal Law. 
(6) Distinguish between ‘rule,’ ‘sentence,’ and ‘compact.’ 
(c) What is meant by the sanction of a law ? 

A. (a) Blackstone defines Municipal Law as “a rule of 
civil conduct prescribed by the supreme power in a State 
whose authority to prescribe it has been referred to the 
contract implied in civil society, that its members should 
submit to certain restraints of their natural freedom in order 
to secure to each the enjoyment of defined liberties and 
advantages.” (b) Rule implies simply an order, and when 
it is an order of a court, it may be an intermediate or final 
order, passed upon one of the parties in a case or upon a 
third person. But sentence implies final order of court passed 
upon one of the parties in a case, who is found to be the 
accused person. Compact implies mutual agreement, (c) 
See Qs. 53 and 118. • 

3. (a) Explain “sovereignty and legislature are convertible 
terms; one cannot subsist without the other.” . Wherein is 
lodged the sovereignty of the British constitution ? (6) Where 
lies the power of legislature in British India and how has 
it been conferred ? 

A. (a) “Sovereignly” implies (1) independent of all control 
from without, and (2) paramount over all actions within; in 
ot%r words, a sovereign is such a person or body who is to 
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be obeyed .by all persons within his territory, and* who is 
independent of all control from without. Similarly, the term 
“Legislature" also includes these hvo ideas ; and hence, these 
two terms are said to be convertible. The sovereignty of the 
British Constitution rests in the King and in the two Houses 
of Parliament combined, {b) See Q. 106. 

4. {a) What is Austin's definition of “law ?” (b) What should 

be the object of legislation ? (c) Austin says “ customary 

laws are imperative.” Explain his meaning. What adverse 
opinions on this subject does he combat ? (d) With what does 
he say, the Science of Jurisprudence is concerned ? 

A. (a) He states that “ law ” in its proper and literal sense 
implies “ a rule laid down for the guidance of an intelligent 
being by an intelligent being having power over him.” ( b) See 
Q. 107. (^) See Q. 77. Science of Jurisprudence, he says, 
is concerned with Positive Law, or law strictly so called, 
i.e., law set by political superiors to political inferiors. 

5. What is the British Parliament ? How is it summoned ? 
How dissolved ? What is the longest term that it may sit ? 
What are the exclusive privileges of the House of Commons, 
and ifrhat are their effects on its power ? 

A. The British Parliament consists of a King or Queen 
answering to the generic description as contained in the Act 
of Settlement, and Mso the Peers, i.e , members of the House 
of Lords, as well as the Commoners, i.e., the members of the 
House of Commons. The King has the power of summoning 
the Parliament; anj in doing so, he is to send a special word 
to each of the Peers , and a general writ to the Sheriff for the 
Commoners. It is also dissolved at the will and pleasure of 
the King. The longest term for which it may sit is 7 years. 
The exclusive privileges are (1) freedom of speech, and (2) 
freedom from arrest which have the effect of making it power 
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fu] and useful as the voice of the people can then only be 
truly and correctly represented. 

6. It is said to be the Sovereign’s prerogative to issue 
proclamations. Give an instance of a proclamation by her 
Majesty in India. What is necessary to «the validity of 
proclamations. 

A. The proclamation of 1858 is an instance. The pro¬ 
clamations are valid when they are based upon and enforce 
the laws of the realm. 

7. What is the difference in the tenure of office* by 
the Judges of the Supreme Courts at Westminster and by 
the Judges of the High Courts in India. 

A. The former Judges are appointed by the Parliament; 
but the latter are appointed by the King of England. 

8. (a) What are personal rights according to Blackstone ? 

What are the principal statutes which secure to her Majesty’s 
subjects personal liberty ? ( b ) Distinguish between “ crime ” 

and “ civil injury.” 

A. (a) Personal rights consist of the right of personal 
security, and the right of personal liberty. The right of 
personal security consists in a person’s free and uninterrupted 
enjoyment of his life, limbs, body, health and reputation. 
The right of personal liberty consists in the power of locomo¬ 
tion, of changing situation, or moving one’s persoh to whatso¬ 
ever place one’s own inclination may direct without imprison¬ 
ment or restraint, unless by due course of law. The principal 
statutes are :—(1) Magna Carta, (2) Petition of Rights, (3) 
Habeas Corpus Act. (4) Confirmation of charter. (5) Bill of 
rights. (6) Act of settlement. (b) See Q. 326. 

9. ( a ) The Indian Succession Act (S. 4) says, “No 
erson shall by marriage acquire any interest in the property 

^the person he marries.” How does this differ from 
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the English Law ? (b) To what classes does the Indian 
• * 

Succession Act not apply ? 

A In English Law, the husband’s rights over the 
property of his wife are very meagre from the passing of 
the Married Woman’s Property Act; but he could before 
the said Act have rights to the leasehold as well as free* 
hold of his wife and personal chattel of the latter became 
absolutely vested in him. (< 5 ) See S. 331 of the Sue. Act. 
Jt does not apply to Hindus, Mahomedans and Budhists. 
Native Christians in Coorg, Khasias and Syntengs is Assam, 
and Jews in Aden have also been exempted from the provi¬ 
sions of this Act by virtue of S. 332. 

10. (a) Upon what does the descent of real property 

in India depend, and why ? ( b) In what respects are the 
laws and usages of Hindus and Mahomedans preserved to 
them by law ? 

A- (a) The descent to real property in India depends 
on the principle of consanguinity based on religious grounds. 
(b) In respect to succession, inheritance, marriage, or caste. 
or any religious usage or institution. 

‘ 11. Distinguish between a personal and territorial law. To 
what class does Hindu Law belong ? Illustrate your answer. 

A. A personal law is such law which applies to the follow¬ 
ers of a religion, ©r to the members of a tribe without any 
regard to the country in which they may reside ; e.g, 
Hindu and Mahomedan Law. On the other hand law, 
which applies to all the inhabitants of a country without any 
regard to difference in religion or tribe is territorial law; 
e g, Indian Penal Code. 

12. “ A corporation aggregate must in general contract by 

deed and cannot bind itself by parol. ” What is a corporation 
-aggregate ? Explain this rule and state the exceptions. 
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A. A corporatioh aggregate is a combination of a number 
of natural persons for the performance of a common 
function. The rule is that a “ corporation aggregate ” 
cannot make any binding oral contract, but must make 
every contract by deed ; and this is done by the imposition 
of its seal. The exceptions are (i) in the case of a trading 
corporation, when the act is incidental to carrying on the 
business for which it is incorporated; and (2) in the case 
of a non-trading corporation when the act is of trivial 
importance, or of urgent necessity. 

1872 . 

1. See Q. 32^. 

2. (a) Explain what is meant by the Law of Nations. 

(b) When a portion of the Law of Nations is embodied 

* 

in Municipal Law, what is gained ? Give illustrations. 

A. (a) See Q. 343. {b) The portion of the Law 

of Nations so embodied loses its ethical force, and the 
Municipal Law becomes more general and simple. The 
Edicts of the Praetors at Rome were adopted into law by 
the legislation of Justinian ; and the rules of Equity of the 
Chancellor in England were similarly adopted by the 
Judicature Act of 1873. 

3. ’ What law governs (1) the marriage contract, (2) 
the effect of a bankrupt’s discharge, (3) the personal 
status of an individual, (4) the forms of procedure of the 
tribunals ? 

A- (1) The Law of Contract (2) the Law of Bankruptcy, 
(3) Private Antecedent Law in rem, (4) Public Adjective Law. 

4. Explain “ lex fori,” “ lex loci contractus,” and “ lex loci 
ei sitce.” 

A. For “ lex fori\ ”—see Qs. 377 and 378 “ Lex 

- 
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loci contractus ” implies the law of thfe country ,in which 
the alleged contract takes place or is to be performed. 
Lex loci rei sit tv implies the law of the country in which 
the wrongful act in question take place. 

5. Point out the limits of the sovereign power of a 
State over the persons of foreigners within its territory. 

A. The Sovereign power of a State can deal with 
the persons of foreigners residing within his territory when 
they break the law of reason and nature; e . g., when an 
ambassador conspires the death of the sovereign in whose 
land he is. But an ambassador or his servant is not liable 
to civil suit. 

6. (a) Where can a crime committed at sea be 
punished ? (b) An Englishman is murdered by a French¬ 
man on boatd a British merchantship on the high sea. 
Where can the crime be punished ? (c) Would it make 
any difference if the murder took place in a foreign port? 

A. (a) It can be punished by the court of the country 
in whose ship it is committed, (b) It can be punished 
* in England, (c) No. 

7. (a) Explain what is meant by Common Law. (b) 
Is there any Common Law of India or any thing analo¬ 
gous to the English Common Law ? 

A. (a) See *Q. 75. (6) Hindu Law may be said to 

be the common Law of India. But Common Law in the 
sense of customary Law or usage prevails all throughout India ; 
while it, in the sense of “ law in accordance with Nature," 
exists no where in India. 

8. What is a judgment in rem and judgment in personam. 
Give instances of each. 

A. A judgment in rem is a judgment available against 
all persons at large in the world ; e.g. f a judgment declaring 
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one as insolvent. A* judgment in personam is a judgment 
available against a partidAar person; e, g. A judgment 
passed against B in a suit by A for recovery of a plot of land. 

N, B .—Questions 9 and 10 are omitted as they relate to 
Cowell’s T. L. Lectures. 

it. SeeQ. 104. * 

r a. (a) Give the chief rules for interpretation of statutes. 
(b) What is the effect of prescribing a penalty for an act 
not prohibited. 

A. (a) See Q, 9 of 1870. (b) It tends to quench sinister 
wishes which urge to breach of duty. 

13- How far is succession affected by the place of 
domicile of the deceased (r) according to general prin¬ 
ciples, (2) according to the Indian Sue. Act ? How can 
the domicile be changed according to the Indian Sue. Act ? 

A. (1) Succession to both real and personal broperty 
is xffttted by the place of domicile. (2) See ss. 5 & 10 of 
Ind, Sue. Act. 


1873 

1. (a) What is your conception of law and a political 
society; (b) what are the different theories of Blackstone 
and Bentham as to the origin of the relation between the 
governors and the govern sd. . 

A. (a) See Qs. 32A to C and 38. (b) Blackstone's 
-/Arp is that the origin of the relation is due to an “ original 
ccrpact” of obedience and subjection by subjects, and 
protection on the part of the Sovereign. Bentham’s theory 
is t$at the relation is based on the doctrine of utility, the 
objfcct of law being to do the greatest good to the greatest 
nupsber of human beings. SeeQ. 41. 

^ {a) Distinguish between the functions of the lawyer 
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• and legislator. (b) Enumerate, with short comments, the 
different sources of laws. 

A. (d) See Q. 52. (b) See Q. 65 to 106. 

3. What is meant when it is said that the Hindu Law is 
personal law Distinguish between personal and territorial 
laws. 

A* See Q. 11 of 1871. 

4. Give a short history of the following measures :—Magna 
■ Carta, Petition of Right, Bill of Rights, and Act of Settle¬ 
ment. What were their respective objects ? 

A. See Stephen’s Blackstone Book IV. Part I. Chap. VI. 

N. B.— -Question 5 is omitted as it relates to Cowell’s 
T. L. Lecture. 

6. State shortly Blackstone’s account of the origin of 
the rights of property. 

A. Blackstone states that originally the right of pro¬ 
perty was due to occupancy; but it was at first a sort of 
transient right and lasted so long as occupancy existed. After¬ 
wards, with the increase of men in number it became neces- 
sary for them to have rights to the substance of things ; and 
hence, the true right of property or ownership which may exist 
without possession or occupancy grew up. 

7. How far are Hindus and Mahomedans entitled to 
their own laws,*and upon what does the title rest ? 

A. See Q. 10 of 1871. The title rests upon express 
law;—See ss, 8 and 9, Bengal Reg. VII of 1832, s. 37 of Act 
XII. of 1887, s, s of Act IV of 1872, ands. 16 of Act III of 
1873 of the Supreme Council of India. 

8. What are the prerogatives of the English Sovereign ? 
What is meant by the maxims “ The King never dies.” “ The 
King can do no wrong,” “ Nullum tempus occurrit regi ?” 

A> See Table IX. App. B. 
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9. (a) *When were the Bengal, Madras, and Bombay Re¬ 
gulations respectively first formed into a Code ? When did they 
cease ? How does an Act differ from a Regulation ? (b) What 
Legislatures were created by the Indian Council’s Act of 
1861 ? 

c 

A- (a) Bengal Regulations were formed into a Code 
in the year 1781 A. D. ; and the Madras and Bombay 
Regulations, in 1797; A. D. They ceased in 1834 A. D. 
All laws passed by the Government since 1834 A. D. are Acts, 
whereas the same passed before were Regulations, (b) See 
Cowell’s Lectures. 

10. Enumerate the different grades of Civil Courts in 
Bengal stating what suits they are respectively empowered to 
try. What is the difference between a High Court and a 
Chief Court. 

A. In Bengal, there are Small Cause Courts vested 
with powers to try petty suits upto Rs. 50, Rs. 100, Rs. 500, and 
Rs.iooo. There are, again, Civil Courts presided overby 
Munsifs for trial of civil suits upto Rs. 1000, and also Rs. 2000. 
Next there are Courts of Sub-Judges and District Judges for 
trial of suits from Rs. 1000 upto any amount; they have 
also appellate powers with regard to cases tried by Munsifs. 
The District Judges can hear appeals against decisions of 
Munsifs, and also against decisions of Sub-Judges upto 
Rs. 5000 ; and the Sub-Judges can hear appeals against the 
decisions of Munsifs upto Rs. 1000 only. The highest court 
is the High Court, which can try any suit, and hear appeals. 
A “High Court” is established by Royal Charter, and the 
Judges presiding over it are appointed by the King; but a 
“Chief Court” is established by order of the India Government 
which appoints its Judges. 

11. Ja) Distinguish between a specific and a demonstrative 
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legacy When is a legacy redeemed ? (b) How is the right 
of an executor to meddle with property established in a Court 
of Judicature. 

A. (a) See ss. 137 and 139 Indian Sue. Act. (b) The 
executor must prove the execution of the will first in a 
competent court, and obtain a copy of it called probate . 

12. How does a joint Hindu family differ from a partner¬ 
ship? What is necessary to give validity to the acts and 
disbursements of the manager ? 

. A. A joint Hindu family differs from a partnership 
in this that the shares of the members in it are not defined 
whereas the share of each member of a partnership is- defined. 
The acts and disbursements of the manager of a Hindu family 
are valid when they are meant for the good of all members of 

the family. 

* 

1874. 

, i, What do you understand by the expressions Positive 
Law, Moral Law, Law of Nature, and Equity ? What is the 
fundamental distinction between Law and Religion ? 

A. See Qs. 32,25, 54 and 94. Law is made by a 
determinate human being ; but Religion is made by a deter¬ 
minate superhuman being. 

2. See Q. 51. 

In India the sovereignty is delegated on the principle that 
the person deriving power by delegation can again delegate 
powers to subordinate bodies to the extent it is authorized 
to do it. 

3. (a) Enumerate and comment on the grounds of non-lia- 
biiity to secondary obligations of persons who commit breaches 
of primary obligations. A, a sane man, murders B, and is 
hanged. C, a mad man, murders D, and is removed to a Lunatic 
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asylum. What is the reason for this different mode of 
treatment. 

A. (a) The grounds are insanity, ignorance, or mistake, 
intoxication, infancy and duress. 

Insanity :—includes all disorders of the intellect of a grave 
character. It is a good plea in criminal eases, and specially 
in capital sentence cases ; but it makes the accused liable to 
be sent to the asylum. It is a good plea on the ground that 
the prospect of punishment would not have its usual deterrent 
effectj and also on the ground that to punish insane persons 
would have the effect of making men desperate rather than to 
deter them from crime. In a case of contract, insanity is no good 
plea where the contract is for supply of articles of ordinary 
use and consumption, or for doing work or any other service 
suitable to the rank and position of the insane person. In 
other cases, no man can, -says Lord Hale plead his mental 
deficiency. 

Ignorance or mistake :—See Q. 136, and Q. 1 of 1876. * 

Intoxication :—implies a disordered state of the intellect 
produced by eating or drinking something. Blackstone says 
it is no excuse for evading liability as it is itself a crime; but 
in English Law, drunkenness is no crime. In cases of crime 
which requires knowledge and intention as necessary elements 
for offence, intoxication is a good plea if the slate of mind of 
the accused at the time of committing offence was so disordered 
that he could not know or intend the usual consequences of 
his act. In cases of contract, the usual rule is that it is 
improper to make contract with persons who are apparently 
incapable of exercising sound judgment. In other cases, the 
rule is the same as in the case of crime. 

Injancy :—Infants are protected by law in the case of 
Contracts and also crimes on the ground that they are wanting 
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in sufficient knowledge and experience necessary for under¬ 
standing the effects of his own acts. In different States, 
different ages are prescribed for the liability of infants. 

Duress :—is wrongful compulsion. It is a good excuse 
where the act^ done under it is for the benefit of the person 
exercising compulsion. 

4. “Ignorance of fact excuses all liability, whereas 
ignorance of law excuses none.” (a) Explain and give an 
illustration of this rule. (6) What is the reason for it ? 

• A. {a) and (b) See Q. 136 Example:—If a man fires 
a gun with the view of killing a bird, and happens accident¬ 
ally to kill thereby a man who was behind the tree on which 
the bird sat, he would not be liable for murder as he did not 
know of the man being there, though he might be charged 
with negligence. As to ignorance of law :— e. g. one who 
murders a man in India will be hanged and ignorance of 
law will be held no excuse. If a bond debt is not recovered 
by suit within three years, it will be barred , and it will be 
of no use to plead that the rule of three years limitation 
was not known. 

5. (a) Wh*t is allegiance ? (b) Give a brief account of its 
historical origin, (c) Distinguish between natural and local 
allegiance. 

A. {a) See Q. 7 of 1870 Allegiance is the tie or ligamen 
which binds the subject to his Sovereign in return for that 
protection which the Sovereign grants him. The thing itself, or 
substantial part of it is founded in reason and the nature of 
government ; the name and the form are derived from the 
Gothics. ' (b) Under the feudal system, all tenants or vassals 
held lands under some superior or lord, and there wa 3 a 
mutual trust of protection and obedience between them. The 
tenants had to take an oath, called the oath of fealty to the- 
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lord ; and when the lord wa* the absolute superior, it was no 
longer the oath of fealty but the oath of allegiance , the land 
held in this case being called liege-fee , the vassal the liege-man , 
and the lord the liege-lord. The present oath of allegiance is 
based upon this oath of fealty or allegiance, (c) Natural 
allegiance is such as is due from natural—born subjects. It is 
a tie which cannot be altered by any change of time, place or 
circumstance &c., except with the united concurrence of the 
legislature ; and hence, it is said to be perpetual. Local allegi¬ 
ance on the other hand, is such as is due from an alien . or 
stranger-born for such time as he continues within the King's 
dominion and protection ; and it ceases the instant such 
stranger transfers himself from this kingdom to another ; and 
hence, it is temporary. 

6. (a) What are the different kinds of rights according to 
Blackstone ? ( h ) Give some account of the right of personal 
security. How is it determined ? 

A. (<*) Rights are—(i) Personal Rights, (a) Rights of 
property, (3) Rights in private relations, and (4) Public rights. 
(b) See p. 6. of Blackstone (Reprint of Beng. Press). 

N. B. —Questions 7 to 12 are omitted as they relate to 
Cowell’s lectures, Hindu Law, and Sue. Act. 

1875 . 

1. See Q. 45. 

2. (a) Distinguish between ownership and possession. 

( b ) What do you understand by an easement. Give an 
example. 

A. (a) As to ownership and possession, see Qs. 202 to 
219. Ownership is the highest measure of right over an 
object granted by law ; it is something more than mere posses¬ 
sion, which is inherent in the former unless expressly severed 
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from it; $g. t when property is let, lent or mortgltgedf Owner¬ 
ship =* possession+enjoyment 4 * disposition* (£) See Q. 234! 

3. Explain shortly how occupancy is said to be the 
Original foundation of the rights of property. 

A It is supposed by some Jurists that originally 
the earth was the general property of all mankind* and the 
first occupant of a plot of land acquired therein by the fact 
of occupation a kind of property which lasted so long as 
u* act of possession lasted, and which was confirmed and 
strengthened in title by the labour of the possessor. According 
to this theory, property owed its origin to occupancy j and 
necessity for its protection led to the formation of ciirfl 
society, which produced ultimately States* Governments hnd 
Laws. 

4. Distinguish between natural born subjects and aliens, 
and between denizens and persons naturalized. 

A Natural-torn subjects owe natural allegiance, but 
aliens, local allegiance to the King Besides, the former 
is entitled to the full benefit and protection of laws ; and the 
latter , on the other hand, are subject to some civil disabilities. 
But the capacity of an Alien may be enlarged by his becoming 
a denizen or being naturalized. 

A Denizen : —is an alien-born, but who has obtained 
exdonatione regis fetters patent to rhake him to a certain extent 
ap English subject. He is in a middle state between an alien 
and a natural-born subject, and partakes of both ofthetttf 
He may take lands by purchase or devise, which an alien ip 
general not, but cannot take by inheritance; for Jhis 
parent, beth^n alien bad no heritable blood and could not 
therefore' cc^y A S ain » the issue of a 

denizen, both fcf&fre den&atfon cattr^ifibefit hie rights ; but 
his issue bonv after may j and no deniien can be of'ihe Prim 



XVII 


APPENDIX. 


Council or either house of Parliament, or have any office of 
trust, civil or military or be capable of any grant of lands, 
&c., from the crown. 

Naturalization —An alien may be naturalized in two ways; 
viz .,—(ij by Act of Parliament under 7 and 8, Vic. c. 66, 
in which case he is put in exactly the same state as if he had 
been born in the King’s ligeance. In such case, his rights 
have retrospective effect, and thus he differs from a mere 
denizen (2) I 3 y certificate of the Secretary of State in which 
case he gets all the rights of a natural-born British subject 
except the right to sit in the Privy Council 01 in any house 
of Parliament, and such lights as are excepted in the 
oeitificate. 

5. Distinguish between Crown Colonies and Settled 
Colonies. Give examples of personal and territorial laws now 
existing in India. % 

A Crown Colonies have got legislative powers of 
a lestiicted kind, the supreme power being vested in 
the mother country: viz., in British Parliament. But the 
Settled Colonies {e,g, Canada) have got nider legis'ative 
powers, and legislation of all kinds are cariied on in their 
eons* itution subject to the voice of the King or Queen of the 
mother country, who is repiesented by a Governor. Hindu 
and U Bfahomedan Laws are personal laws; but the Indian 
PemM Code and the Civil Procedure Code are territorial laws. 

N. i?.—Questions 6 to 12 are omitted as they do not 
relate to Jurisprudence. 


* 1878 . 

t. (n) When is ignorance or mistake an excuse in con¬ 
tract? (£) Explain the reasons for the rule that ignorance 
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of law expuses no man. (c) Whit was tin Roman law on 
this subject ? 

A. (a) In contracts, ignorance or mistake, when not 
due to fraud, or wilful or negligent omission, is an excuse, if 
it be mutual^ ajjd not single ; #. <?., on one side only. If it be 
single, the Couit is to consider whether it would be fair to 
enforce the contract or to mitigate the liability. (6) See 
Q. 136. (c) The Roman Law did not apply this rule so 
sweepingly, but made exceptions, in favoui of soldieis, persons 
under twenty-five and persons who had no leady access to 
legal advice; and it also excused women pattly. 

2. Define a sanction, and distinguish between a derivative 
and ultimate sanction. 

A. As to sanction see Q 53 and 118. Sanctions which 
consist njetely of an obligation are called intermediate 
or primary ; but those which consist not of an obligation 
but of some other evil, which it is supposed the parties would 
desire to avoid, are called ultimate or derivative sanctions ; 
ig , when the order is that a man is found guilty of commit¬ 
ting nuisance on a public load, and is theiefore fined Rs. 5 
or m default to undergo imprisonment in jail for ten days, the 
hability to pay fine is called primary or intermediate sanction, 
and the liability to undergo jail is called ultimate or derivative 
sanction. Derivative sanction is one which is derived from 
another Sanction ; but an ultimate sanction is one which follows 
last of all. . 

JV, B .—Questions 3 and 5 to 9, are omitted as they do not 
relate to Jurisprudence. 

4. A who dwells at Calcutta goes to Madras and then 
enters into an agreement with B to deliver goods to him at 
Bombay. In what Court or Courts can B sue A for non¬ 
delivery of those goods ? Give reasons for your answer. 



XIX 


APPENDIX 


A B can sue A either m Madras or m Bombay ; for, 
the contract was made in Madras, and was to be per¬ 
formed in Bombay 

ro Define the right of personal security and state at 
what time life begins m contemplation of law» ? 

A The right to personal security consists m a man’s 
legal and uninterrupted enjoyment of his life, limbs, body, 
health and reputation In contemplation of law, life begins 
from the tune when an infant is able to stir in the mother's- 
womb 

11 What is the distinction between natural and local 
allegiance Can a British subiect free himself b) any and 
what method from the former * 

A. See Answer to Q 5 of 1874 He cannot free 
himself from natural allegianct except with the united con 
cunence of the legislature 

12. Into what different classes may the prerogatives of the 
('town be divided * Give examples of each class 

A See Table IX, App. B. 

1877 

1 Enumerate and briefly discuss the different sources 
of law. 

A See Chap V. 

What is meant by the irresponsibility and by the legal 
ubicputy of the sovereign , and upon what grounds do these 
attributes rest ? 

A. Irresponsibility of the sovereign implies that the 
King is not responsible to any person for any act; it is an 
attribute of the Royal character, and is ba&edupon the maxim 
that 11 the King can do no wrong.” Legal ubiquity of the 
Sovereign implies that the King is always present in all the 



APPENDIX. 


XX 


Courts and his image is as it were reflected by the Judges; 
it is an attribute of the sovereign authority and is based upon 
the maxim viz., —** King is the fountain of justice. 

3. Distinguish between civil injuries and crimes. 

A. See Q ^26, A civil injury is a violation of the 
private right of an individual; but a uime is in addition to 
this a violation of the right of the State. 

4. Analyse the meaning of the terms “ intention,” “ rash¬ 
ness' 1 and “ heedlessness,” and point out how far they are 
of use in determining liability. 

A. “ Intention -See Q. 3 of 1894. 

For “rashness,” and “heedlessness,” see Qs. 139 and 140. 

5. See Q. 230. 

6. State briefly Blackstone’s account of the origin of 
property. 

A. See Q. 3 of 1875. 


1878 . 

r. Define the Law of Nature, and explain its foundation. 

A. See Q. 54. 

2. What is meant by the original contract of society ? 

A. See Q. 42. 

3. Explain thp origin of property. 

A* There are 'three theories with regard to the origin 
of property. The first or Older theory is this—that originally 
the earth was the general property of all mankind, and the 
first occupant of a thing or plot of land acquired therein a 
kind of property which lasted so long as the act of possession 
lasted, and was confirmed and strengthened in title by the 
labour of the possessor. Necessity for protection of such 
possession then led to the formation of Society, which pro¬ 
duced latterly States. 
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The second or Patriarchal theory holds that originally there 
were patriarchal families as units, amalgamation of which led 
to the formation of * ( clans ” which again by amalgamation 
produced “ tribes ” and “ States.” 

The third or the Newer theory is the reverse of the second 
theory; and it holds that originally there were tribe r practising 
promiscuity. They then dissolved into clans , which again 
dissolved into families. 


1879 . 

i. 'lo what extent is the Conn)ion and Statute Law of 
England applicable to India ? 

A. They apply to the presidency towns only of India. 

4. Illusttatc the maxim “ Delegatus non potest delegate.” 
In connection with this maxim state what is Mr/'Markbly's 
opinion as to the powers of the subordinate legislative bodies. 
I)o you think his views are correct ? 

A. The maxim implies that one acquiting power by 
delegation cannot again delegate the same to another ; e.g ., a 
person appointed as Commissioner by Court for examining a 
witness cannot again appoint another person for doing the 
work. Mr. Markby says that subordinate legislatures can dele¬ 
gate their functions so far as they are authori/ed to do it. Yes. 

7. See Q. 73. 

10. See Q. 63. 

NP —The other questions arc omitted as they do not 
. j r * •x.w. nee. 


1880 . 

1. See Q. 3a. B, 

2. What do you understand by “ primary ” and 
“sanctioning” obligations. Enumerate end ctn ment upon th 
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exceptions* to the rules of law which impose secondary 
obligations upon persons who commit breaches of primary 
obligations. 

A. Primary obligations are those which exist per 
sc and independently of any other duty or obligation. 
Sanctioning or secondary obligations are those which have 
no independent existence, but only exist for the sake 
of enforcing othei duties or obligations The duty or 
obligation to forbear from personal injurx is a primary 

m 

one, but the duty or obligation to pay a man damages 
for the injur) done to his poison is a samtiomng 01 secondary 
one. The exceptions are insanity, ignorance 01 mistake, 
intoxication, infancy and duies'i. See Q 3 of 1874 

3 (a) What i\ the distinction between o\\ net ship and 

possession? (/>) C'ompaie the equitable ownei^hip in English 
Law with that in. the Roman Law. 

A (a) See Q. ^ of 1875 ( b ) There is nothing in 
Roman Ln\ analogous to the lelative position of the 
Common Law and Chancgr) Owners of property m England. 
In England, the Common Law rights of one owner and the 
Chancery rights of another are constantly in conflict, and the 
Common Law owner would be restrained by the Court of 
Chancery if he attempted to use a single right on his own 
behalf. The Roman Fidei Commissum and Usus are sup¬ 
posed to be analogous to the English Equitable Ownership. 
But such is* not teally the case. For, there is no conflict 
of ownership in them. In Fidei Commissum, what the 
Praetor did was to compel the transfer of the Ownership 
in accordance with the fiduciary request. Again, when the 
Roman owner of a bouse granted the Usus of it to another, 
there was nothing fiduciary in the matter and the relation 
created was like that of an ordinary tenant. 
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4. Gi've a brief account of the nature and origin ol 
rights of property in general. 

A. As to origin —See Q. 3 of 1878. And as to nature : — 
five points are important; viz., —(1) All things cannot be 
called property. Things capable of appropriation by their 
natute are called property;— eg, air, sea, &c. not so capable 
are not called property. (2) The essence of property consists 
in the power of the owner to exclude all other persons from 
interfering with his enjoyment. (3) The power of the owner 
is not despotic, but is restricted in the interests of himself, 
other persons and the community at large. (4) The elements 
of property are (a) person entitled, ( b) the object, (c) fur- 
bearance, and ( d) the world at large. (5) Property or Ownership 
includes light of possession, right of enjoyment, and right of 
disposition. * 

5. («) What according to Blackstone aye the vanons 
means of acquiring title to things peisonal ? ( 6 ) State the 
difference between gift and donatio mortis Causa. 

A. (a) By (1) occupancy, \2> invention, (3) gift and 
assignment, (4) contract, (5) bankruptcy, ( 6 ) will and 
administration. (b) Donatio Mortis Causa is a particular kind 
of gift, which though oonteired intervivos does not take effect 
till after the death of the donor : hence, it is in the nature of 
a legacy, and of no avail against creditors in case of a 
deficst^icy of assets It must be accompanied by delivery of 
the chattel, or if it be in action and not possession, tiy delivery 
of the deed by which it is secured. It is given in contem¬ 
plation of death, and must be returned if the donor survives 
his illness. 

6. Explain the different kinds of allegiance, and s*ate 

the extent of each kind. « 

A. See Answer to Q. 5 {b) of 1874. 
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• 1881. * . 

, i. See Q. 113. 

Give the judicial sense of the terms intention, negli* 
gence, and malice. 

i A. See Qs* 133, 137 and 139, and also Q. 5 of 1894. 
Intention implies consciousness, whereas negligence (when 
expressing a state of mind) implies unconsciousness, and is 
therefore of opposite nature. Malice implies a state of mind 
(orig. the same thing as malevolence) and refers to a bad 
motive which induces a man to act or abstain from acting. 
It refers to cases where an event is contemplated as an end 
or means to an end, and also where it is adverted to and 
expected without beiug desired at all. 

3. Obligations may be neither ex contractu nor ex 
delicto. * Illustrate them by examples. 

A. ( a ) Se$ Q. 120. (<b) In India, the obligations of 
a shareholder to repay to his co-sharer the amount of Govern¬ 
ment revenue which'he'has paid on his behalf is neither 
ex contractu nor ex delicto. Again, if the sovereign imposes 
a tax, and farms it out to a person with right to realize’ it by 
distress of goods, the duty to pay tax to him is neither 
ex contractu nor ex delicto . 

7. What are the prerogatives and legal attributes which 
attach to the Crown of England ? 

A- See Table IX, App. B. 

8. What according to Blackstone was the origin—(1) of 
the right of property, (2) of the right of inheritance, (3} of 
the right. of disposing of one’s property, or a part of it by 
testament^- 

A. (<7); See Qs. 6 of 1873 and of 1878. 

{&) Btackstpne thinks that occupancy was the ; origin of the 
wight of inheritance as also of the right of property. For, 
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when a ma'n dies, Ins children and nearest relations are usually 
about him at his death-bed, and are the earliest witnesses oF 
his death ; hence, they become the next immediate occupants 
of the properties left by him. (r) When properties became 
inheritable, the inheiitatice was long indefeasible; and the 
children or heirs were incapable of exclusion by will, till at 
length it was found that the strict lule of inheritance made 
the heirs disobedient and headstrong, defrauded creditors of 
their just debts, and prevented many provident fathers from 
charging their estates according to the exigencies of the 
family. This introduced the right of disposing of property 
or a part of it by will. 

JV. B .—Questions nos 4 to 6, 9 and 10 do not relate to 
lurisprudence , and hence, they are omitted. 

1882 

1. See Qs. 1, 13 and 15. 

2. What is a Legal fiction. Discuss the value of Legal 
Fictions as an agent of leform in Ancient Law. Estimate the 
\alue of adoption as a Legal Fiction. What purposes did 
adoption serve in Hindu Law ? 

A. Legal Fiction consists in feigning or assuming that 
“something which is obviously, is not legally” or some 
thing which is not obviously, is legally; or, in other words, "in. 
introducing changes in the law,” and yet declaring that no 
change has been made. Ancient Law required changes in 
maqy respects with the progress of society and advance of 
civilization , but human minds are naturally conservative and 
opposed to constant cl anges ; hence, Fiction served good 
purposes as an agent of reform; for, it paid respect to the 
law which it virtually changed ; and it tried to conciliate the 
lovers of things ancient. Adoption as a Legal Fiction serves- 
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to continue the family and thereby to help the progress of 
society. In Hindu Law, it served the purpose of performance 
of religious rites for the good of the spirit of the deceased. 

3 (a) State and discuss Savigny*s definition of contract. 

( 6 ) Compare itjwith the definition given m the Indian Con¬ 
tract Act. 

A. («) See Qs. 263 and 269 (fa The Indian Contract 
Act makes all agreements made for a consideration enforce¬ 
able at law But suppose two cases,— viz , (1) two persons agiee 
to intermarry, and (2) they agree to regard each other through 
life with mutual love and affection. Now, as a fact although both 
of these are a greements, the former only is enforceable, while 
the latter is not; and this follows clear from Savigny’s defini 
tion, and not from the definition as given in the Indian 
Conti act Act. Again, suppose A and B having dealings 
together go qyei the account and ascertain that m A owes 
Rs. 500 to B t whereupon A promises to pay that sum to 
B (i) immediate!), and (2) ne\t week. Now, in the (2) case, 
the ptomise is considered as without consideration and there 
fore void; and this result under the Indian Contract Law 
seems to be ridiculous. But according to Savigny's definition 
oth cases aie good contracts. For these reasons, Savigny's 
definition seems to be better than that of the Indian Contract 
Act. 

4. See Q. 183 

N B .—Questions 5 to 9 are omitted as relating not to 
Jurisprudence. 

1883 

r. What do you understand by legal obligation ? Dis¬ 
tinguish between (i) absolute, (2) relative, (3) primary and 
(4) secondary obligation. 

A. See Qs. 153 and 257, and Q. 2 of 1880. 
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2. If e, man’s property be wilfully injured what is the 
nature (i) of the obligation on the part of the person causing 
the injury to suffer punishment for mischief or trespass, and 
(2) of the obligation to make compensation to the party 
injured ? t 

A The obligation in case (1) is pttmary , while the 
same in case (2) is secondary 

3 See Q. 130 

4 (a) Give examples of absolute and conditional owner 
ship ( 6 ) Distinguish between co ownership and the owner 
ship of junstical peisons 

A. (tf) When a person holds land subject to payment of 
tent 01 revenue, he is a conditional owner , blit when he buys 
goods, and moveables, he is absolute owner (^) See Q 130. 

15 What is meant by the Prerogative of the («rown of 
England £ By what is it limited ? 

A See Table IX, App B It 1^ limited (1) b> thi 
powei of the Parliament, (2) by the right of the people t<> 
petition the Sovereign, and (3) b> the Taw Courts 

1884 

1 (n) What is the common characteristic of all laws ? 

(b) Compaie moral law with positive law (o Give an instance 
in which the two kinds of law may be said to conflict 

A (<*) The common characteristic is that there tuns 
throughout them all the idea of regular succession of events, 
governed b a rule, which originates m some power, condition 
or agency upon which the succession depends. See also Q 126 

2. p$scribe a natui 1/ society. Explain how a natural 
society may become a society political* Shew > that the bare 
definition of a society political does not convey the full and 
complete idea of sovereignty 
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A. A natural society is a society m which men live 
in a state of nature without any common government. A 
political society is a society in which there is a common 
government in which one person (or pusons) has got “the 
absolute power of issuing commands to the rest, to which 
(ommands the rest are generally obedient” But it does not 
include the second idea of Sovereignty— viz , independent of all 
outside, though it includes the first— viz , paramount within 

3. (a) Distinguish between rights tn tern and rights in 
personam ( 6 ) Under which of these heads would >ou plate 
conjugal or marital rights ? 

A (a) See Qs 163, 164 and 258 (fi) C onjugal 
rights , 1 e , mutual lights of husband and wife are rights 
tn personam , but the rights of husband or wife as against the 
world fnone should deprive them of then consort's company, 
and have criminal intercourse^with him 01 her ,) aie rights 
tn tern , while such rights by ont against his consort *are rights 
m personam 

4 Point out the relation, if any, between I us Gentium 
and International Law Is International I aw a hr inch of 
Positive I aw ? 

A Jus Gentium or International law implies the 
same thing, viz , the universal and Common Law of all 
nations International I aw has been built upon the Jus 
Gentium of the Romans. It is no branch of positive law, as 
there is 1 no supreme power, and no arbiter except public 
opinion. 

5 Give a brief sketch of the rise and growth of Praetorian 
Law (Jus Praetorium), Note the points of difference betweeh 
Roman and EngH$h Equity. 

A See Q. $5. 

6. (a) Explain the maxim the Ring can do no wrong 
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Enumerate the different branches of the Royal authority of 
power. 

A. (a) and (^) See Table IX., App. B. 


1885 . 

5. What are the several kinds of lights as opposed to 
wrongs enumerated by Blackstone, and what do they include ? 

A. See Table X, App. B. 

6. Give examples of obligations to which there is no 
corresp mding duty. 

A. The obligation of abstaining from ciuelty to animals 
and from acts of immorality. 

8. What are the duties which the sovereign owes to the 
people as expressed in the coronation oath ? 

A- The duties are (1) to govern the people according 
to law, (2) to observe and keep his own law, (3) to execute 
judgment in mercy, and (4) to maintain the established religion 

9. What are the chief provisions of the Natural nation 
Act of 1870 and 1872 ? 

A. Natural^ ltion miy be made by a certificate fiom 
the Secretary of State ; and if si made, the person naturalised 
acquires after 5 years the rights of a British subject and 
becomes liable to all his duties. 

10. What are the English Statutory exceptions to the 
maxim Nullum lempus ouurrit regi ? 

A. See Table IX. App. B. 

12. By what tenure do the Judges in England hold office, 
and how did they hold it formed* ? In what reign was the 
alteration made ? How may a Judge lawfully be removed 
from office ? 

A. By the power of the Parliament. Formerly they 
held it at the King’s pleasure. The change was made in 1701. 
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An English Judge may now be removed from office lawfully 
•by the Parliament only. 


1886. 

1. (a) What is positive law ? (fi) How does it differ from 
(i) Customary*law, and (2) International law ? (/•) In what 
sense is it true to say that a sovereign has no right to confis 
cate the property of his subjects ? 

A. (a) See Q. 32. (b) Customary law is law fashioned 
and framed by judicial decision or direct legislation upon 
pre-existing custom. It becomes positive law when it is 
clothed with legal sanction. Besides, it may be statute law or 
law by judicial decision ; but positive law is statute law only. 
International law is rather a branch of Positive iNIorality, and 
-is dtffe r ent from positive law both as regards source and sanc¬ 
tion ; and it is not included in the proper province of 
Jurisprudence. ( c ) It means'the Sovereign has legal right 
to do it. 

2. (<r) Explain exactly the meaning of “ jus in rem 
(b) A has a light of wa) over /A land, what is the nature 
of A* s right ? 

A. (a) See Qs. 163, 164 and 258. (/>) It is a light in rem. 

3. (a) Examine the distinction between civil injuries and 
crimes, (b) flow far is the end in a civil proceeding redress ? 

A. («) See Qs. 326, and 3 of 1877. (b) The direct 

end of a civil proceeding is redress , and its remote end is 
prevention of offences. 

4. See Q. 95. 

5. Analyse carefully the meaning of possession, referring 
paiticularly to the following cases ;—(i) guardian and infant, 
<2} landlord and tenant. 

A. (1) See: Qs. 212 and 213, (2) The possession 
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of the tenant is derivative possession as he has control 4 
over the land, and he derives from his landlord the right to 
dispose of it in such way as he Jibes, subject to the right of 
the owner which he does not deny 

6 (a) What is a sanction ? (b) How do you distinguish 

it from an obligation ? What are the different kinds of 
sanction ? 

A (a) See Qs 53 and 1 r8 (b) Sanction is evil 
incurred, 01 to be incurred by disobedience to command* 
Obligation is liability to that evil in the event of disobedience, 
and hence, it regards the future Sanction operates upon the 
desires , but an obligation to desue is not possible Sanctions 
ait religious , legal and moral Sanctions annexed to the Law 
ot God are religious , sanctions annexed to Positive Law are 
legal or polttual , and sanctions attached to the positive moral 
rules are moral Sanctions art also called mil 01 private , and 
criminal or public , as they aie enfoiceable in civil or criminal 
( ouit Besides the) aie also divided as primary or tnterme 
dt ife, and ultimate 

9 Distinguish natural born subjects, aliens, denizens and 
persons natutah/ed 

A See Q 4 of 1875. 1 C U B L Ex) 

jo (a) What do you mean by the Royal Pierogative ? 
(b) What are the rights which the sovereign possesses as being 
the first in military command ? (<r) In what sense, is it true 
to say that the sovereign is the fountain of justice ? 

A (a) See Table IX, App B (£) He can (1) raise and 
regulate fleets and armies, (2) build forts, (3) appoint ports 
and hsfvens, (4) erect beacons, light-houses and sea-marks, 
(5) forbid the importation and exportation of military stores 
an4«4|§os, and (6) confine his subjects withip the realm or 
teCall them from foreign ports, (c) He can (1) prosecute 
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offenders,. (2) pardon crimes, and (3) issue proclamations. 
"Fountain*’ here means not the author blit the distributor. 

1887 . 

1. See Q. 6. 

2. (live the meaning of the cxpiessions /us m mu, and 
/us in pi rwnam. 

A. See Qs. 163, 104, and 285. 

3. Oive the distinction between real and personal servi¬ 
tudes, and give examples of each. 

' A. See Qs. 233 and 232. 

4. State the chief distinctions between the English and 
the Roman systems of equity. 

A- See Q.*y5- 

10. Mention the most important statutes bv which at 
different *timcs, subsequent to the great charter of liberties 
obtained from King John, the political liheity of England fias 
heen asserted ? 

A. (1) The confirmalio chaitarum (25 Kd. 1). (2) 

Petition of Right (3 Car, 1). (3) The Habeas Corpus Act 

(31 Car. 11. c. 3). (4) The Bill of Rights (1 W. Sc M. St. 2. 

c. 3V (5J The Act of Settlement (12 and 13 Will. iii). 

11. What are the chief disabilities to which aliens living 
in the United Kipgdom are subject ? 

A. Thty cannot (1) have a seat in Parliament, 01 
Privy Council, (2) hold property out of the United Kingdom, 
(3) be the owner of a British ship. 

1888 . 

1. (a) What are the four classes into which Austin 

divides “ laws properly so called” and “ laws improperly so 
called.” (b) Shew the essential difference between positive 
law and other laws. 
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A. («)• See Tgble IV, App. B. and Qs. 31, 32 A to 
C. ( 6 ) Positive Law is laid down and enforced by the sovereign 
of a political State, whereas other laws are laid down and 
enforced by determinate super-human being or indeterminate 
human beings. 

2. See Q. 79- 

3. Explain the three kinds of presumptions in Roman 
law, viz., presumptio hominis, presumptio juris, and presumptio 
et de jure. 

A. Presumptions are primarily divisible into presump 
ttones juris and presit mptiones hominis The former is again 
divided into presumptions juris (simply so called), and presump 
tiones juris et dt juris. Presumptiones juris are inferences drawn 
m pursuance of the preappointment of the law. When it is so 
simply, proof to the contrary is admissible, but dll it be 
produced, the presumption necessarily holds. t But where it is 
juris et de jure , the inference is conclusive and no counter 
evidence is admissible. Presumptio homines are inferences 
drawn from facts of which the law has left the probative force 
to the discretion of the judge; and in such cases, not only 
proof to the contrary is admissible, but the inference is not 
conclusive though no counter-evidence be given. 

4. Compare the position of the Hypoth^carious under the 
Roman law and the mortgagee under English law, as regards 
the right over the property which is the subject of hypotheca 
tion. 

A. In Hypothecarius or Hypotheca, the ownership of 
the thing pledged remains with the debtor; but in English 
Mortgage, the right is transferred to the mortgagee, subject to 
t^s r condition that it would be reconveyed to the debtor if 
the debt be satisfied duly. 
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5. Enumerate the sources of English law afid explain 
each shortly. 

A. See Qs. 65 to 106 

What is the legal conception of possession ? Explain 
the elements that constitute it. What, according to Savigny, 
are the rights or consequences attributed to possession ? 

A See Qs 202 and 203. 

7 Can a natural born subject put an end to his allegiance 
to the British Crown by any act of his own ? 

A See Q 1r of 1876 


1889 

1. Define a “Custom” How are customs generated, 
and what legal force have they ? 

A See Q. 70. 

2 (a) State the origin of English Equity, and m what 

manner it was fir&t exercised ? (^) How did Equity as at first 
administered by English tribunal* differ from Equity as now 
administered by such tribunals ? 

A (a) See Qs. 94, 95. As old rules of law became 
loo narrow and could not keep pace with the ideas of 
advancing civilization, a machinery was required for adapting 
them to the lattei, and hence arose Equity. It was first 
administered by the rules of good conscience and natural 
justice as discoverable m the Chancellor’s conscience ; and 
hence, arose the saying “ Equity varies like the Chancellor’s 
foot ” as different decisions were given upon similar subjects 
by different Chancellors. But now the rules of Equity are 
settled and fixed ; and hence the Chancery Courts are guided 
by fixed rules like the Common Law Courts. 

3. See Q. 129. 

4. Define rights in rem and rights in personam. 
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A See Qs. 163, 164 and 258. 

5. ( a ) Define a servitude, (b) Distinguish between -Pre¬ 

dial Servitudes and Personal Servitudes according to Roman 
law Give an instance of each. (<r) Explain the term 

“ Servient land ” # 

A (a) See Q 231. (b) bee Q 233. (r) See Q 231. 

6 (t*) Distinguish Positive Law from Positive Morality. 

(//) Give an example of each 

A (0) See lable IV, App B (/>) Positive law, e. g , 

in India, one who commits muidcr as defined m the Indian 
Penal Code is to be punished with capital sentence Positive 
Morality ,—t j, Law ot Fashion or Law of Honour 

7. (a) How dots a right betome vested ? {b) Is actual 

possession necessary "> (<) Lind is given to A tor life, and if /> 
shall be living at the death of A , then to B Define A”s right 

A («) A right bee mies vested, when iL accrues, 
though it may not take place immediately , e s , the right of 
a legatee in a will becomes vested in him by the death of the 
testator. ( b) No (r) The right of A is a vested remainder 

1890 

4 (a) What art personal rights according to Blackstom, 

and how have these rights been chiefly obtained ? 

A. («) bee lable App 13 . and Q b‘ot 1871. 

5. (a) How may a master behave lowaids others on be 

half of his servant ? { 6 ) What may a servant do on behalf 

of his uaster ? 

A. A master may help his servant in an action 
against a stranger L j may commit an assault upon another 
in defence of his servant He may sue another by whose 
action his servant is disabled from service. He is liable for 
any act of servant done under his order, express or implied 
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A servant may also justify an assault upon another in 
defence of his master. He is liable for illegal acts even if 
done under his master’s orders. He is not liable personally 
for price of purchase made under his master’s order and for 
his benefit, if th^seller knows it. 

(*. “ There are two kinds of liability for unintentional 

harm. According to the first, such liability ought to be based 
upon personal fault. According to the second, a man acts at 
his peril.” Explain and discuss this statement. 

A There are acts, which though unintentional, may 
cause injury to others ; they may be due to negligence.^ or 
accident (chance). In the former case, it is due to per¬ 
sonal fault : and in the latter, the man is said to act at his 
peril. If a man stoies water in a reservoir on his land, he does 
nothing ilTegal ; but if the reservoii bursts out suddenly and 
causes damage to another, he will he liable for damage. 

7. Consider the grounds on which an attempt to commit 
an offence is more lightly punished than the complete offence 
itself though the offender may have done all he could towards 
completion. 

A. An offence concerns an individual as well as 
the society in which lie lives ; hut an attempt to commit an 
offence concerns gnly the society as no harm is actually done 
to any person ; hence, as one of the principal parties concern 
ed is wanting, the punishment is made lighter than in a case of 
actual offence. 

8. “Ownership,” “Succession,” “Obligation.” Discuss 
the meaning of the above terms, and state the different topics 
of law which may be included under the head of each. 

A. Ownership —See Qs. 219 and 220. It includes 
these topics ; viz., (r) of possession, enjoyment and disposi 
tion. (9) What sort of right it is, (3) how it may be 
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acquired, (4) over what objects it may be acquired, (5) by 
whom it may be acquired, (6) what are its different forms, 
(7) how it may be retained, f8) how it may be transferred 
(9) how it may come to an end. 

Succession. —See Q. 178. Topics are (1) what is succes 
sion, (2) what are its different forms, (3) how it may take 
place, (4) with respect to reality and peisonality ; (5) intestate 
and testamentary succession. 

Obligation —See Q 257. Topics are(i) what is obliga¬ 
tion, (a) what are the different kinds of it, (3) how does it 
arise, and (4) how does it cease, (5) what are its effects, (6) 
how is it enforced. 

9. What are the features common to both English and 
Roman Equity according to Maine ? 

A. See Q. 95. 

10. What are the relative and absolute' duties? Give 
examples. 

A. SeeQ. 153. 

13. How aie servitudes distinguished by the Roman law ? 
Give examples of the different kinds of seivitudes. 

A. See Qs. 231 and 233. 

1801 .—b iRS 1 . 

1. Define a right. 

A. See Q. 114. 

2. Illustrate and explain the statement that the movement 
of progressive societies has hitherto been a movement from 
status to contract. 

A. Status implies position of persons in a family. 
The movement of societies has hitherto been towards creation 
of individual rights ; and this has been effected by the gradual 
dissolution of family dependency. Formerly, individuals form 
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ing members in a family had no separate rights; and all rights 
and duties were supposed to exist in families. The status of 
a slave has disappeared ; and this has been replaced by the 
contractual relation of master and servant. Similarly, the 
status of the female under tutelage and that of the son under 
power have also no place in modern society. 

3. Explain the meaning of the maxim that the King ran 
do no wrong. 

A. See Table X, App. B. 

4. What are the chief methods by which ownership is 
acquired ? 

A. See Q. 224. 

5. (a) What is known as the Historical method ? (b) 
(Jive a sketch of the early history of testamentary succession 
and show how by adopting the historical method the theory 
about its early origin is falsified? 

A. (a) Historical method is the method of enquiry by 
perusal of facts as recorded in history. (b) See Q. 184. 

7. (a) What is procedure and what is the object to be 

obtained by rules of pleading. (b) What is S. W. Markby’s 
opinion of the Indian rules on the subject, and why does he 
say that the dutjr of settling issues is so onerous that the 
Courts in India have almost universally neglected it. 

A. As to procedure—See Q. 121. The rules of pleading 
are meant for ascertaining easily the points on which the 
contending parties are at issue, (b) Mark by says that the 
rule laid down in India is that every possible issue which 
can arise should be raised prospectively; and it is such an 
onerous duty that the Courts in India have almost universally 
neglected it. 

10. Distinguish on Austin’s principles! (1 ) an occasional 
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command, (2) a rule, (3) a law proper, (4) a law improperly 
so called which is not a command, and give illustrations. 

A. (1) An occasional command is an ordei which 
obliges one or more persons individually to a particular act 
or omission. (?) It is a rule when it refers to £ general course 
of conduct It is an order when a servant is told not to go out 
in the evening on a particular day. But it is a rule when he 
is told not to go out at all in the evening. (3) A law proper, 
is a gcnenl rule of external human action enforced by the 
sovereign in a political State, eg ., an order upon the people 
that whoever will commit nuisance upon public road will be 
liable to pay a fine upto Rs. 20. (4) Declaratory laws are 
not commands as they merely explain duties and are not laws 
properly so called. Repealin'* laws as they release from existing 
duties arr not commands, but are laws improperly so 
called. 


1891. —Second 

2 What is duress ? How many kinds of duress are there ? 
Describe them. What was the Petition of Right, and when 
was it enacted ? 

A. “ 1 hiress v consists eithei in violence to the 
person or in threatened violence of the same character. It is 
an act by which the will itself, being amenable to motives, is 
coerced. It is of two kinds ; vi-*., —(1)actual violence to person, 
e.g., imprisonment, or (2) threat of using violence, called, “duress 
per mums.” Petition of Right was an Act of Parliament hy 
which in the reign of Charles I. the liberties of the people were 
declared. 

5. (a) What is sanction ? (6) Give an example of vicari 

ous sanction, (c) What objection is there to expost facto 
laws ? Give Austin’s definition of a right. 
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A. (0) Sanction—See Qs. 45 and t 18. (fi) Forfeiture, 
lor treason. (0 The objection is that intention or inadvertence 
is necessary to constitute an injury Austin states that a party 
has a “ right,’’ when “another or others are hound or obliged 
by the law, to dqor to forbear toward or in regard of him.” 

6. State shortly what is meant by Emphyteusis, Res man- 
cipi, Res nec mancipi. 

A. Emphyteusis—See <). 22c). For the other two expres¬ 
sions, see Maine's Ancient Law. 

’7. When, by whom and by what means was a regular 
Criminal Judicature administering a true Criminal Jurisprud 
ence first called into existence in Rome ? 

A. In the year 149 B. C. L. Capernius l’iso did it by 
appointing the peunament commission. 

9. What statutory provision has been made and when 
in England to secure the dignity and political independence ol 
of the Judges ? And how. if at all, may a Judge in England 
he removed from office ? 

A. 13 Will. II. C. 2 and 1 Geo. III. C. 23. Thu Judges 
may be removed by the Parliament, but not by the king at 
his pleasure. 

10. What provision was made by Magna Carta with regard 
,to foreign merchants. 

A. Magna Carta provided that all merchants might safely 
come in, stay in or go out of England except in time of war ; 
and if wap broke out their goods would be attached and 
treated in the same way as the goods of English merchants. 

1892. 

1. (rt) What are Austin’s ideas regarding the term “com 
mand?” (£) How are laws or rules distinguished from com 
mands which are occasional or particular ? 

A. (a) See Q. 53 ; {If) See Q. 10 of 1890. 
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2. Give Maine’s definition of Equity. How does Equity 
differ from Legal Fictions and Legislation ? 

A. See Q. 99. 

4. Define Duty. What duties are (1) positive and nega 
tive ; (2) relative and absolute ; (3) primary *.and secondary ? 
Give an example of each. 

A. Duty—See Q. 116. (1) Positive duty is the doing 

of an act, e. g. t to maintain the married wife. Negative duty 
is omission or forbearance from doing an act, e.g ., not to be 
<ruel towards animals. f 2) See Q. 153 (3) See Q. 257, and 

Q. 2 of 1880. 

5. What are the main essentials of a convention? Define 
unilateral and bilateral conventions. 

A. (Convention implies contract). See Qs. 268 and 271. 
When both parties are bound to the performance, tftfe contract 
or convention is called bilatetal ; but when only one party is 
so bound, it is called unilateral . 

6. VVhat weie the diffeient modes in which marriage could 
be contracted according to Roman usage ? In what capacity 
did a husband acquire rights over the person and propeity of 
his wife, and how did such marriage affect her position and 
property ? 

A. Thtre were three forms of marriage,; wo., (1) Con’ 
formation, (2) Co emption, and (3) Uusus. In the capacity 
of father. She became included in his patna potestas. 

7. {a) What is Treasure Trove ? To whom does it belong ? 
VVhat were the special rules which governed the acquisition 
of Treasure Trove according to Roman Law ? (b) What do 
you understand by “acquisition of accession ?” 

A. Treasure Trove is proporty buried under the land. 
It belongs to the owner if he can be found. Otherwise, 
it belongs to the first finder, subject to the rights of the owner 
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of the latad on which it is found, and also of the State itself. 
By the Roman Law, half was due to the finder, and half, to 
the owner of land. Acquisition of accession implies increase 
as the animals bearing offspring, and trees bearing fruits. 

9. State tfle different classes of presumptions in Roman 
Law, and give an example of each. 

A. See Q. 3 of 1888. 

ro. Explain fully what is Universitas Juris, and how is it 
constituted ? 

A. See Q. 179. It is the aggregate of rights, duties 
and obligations belonging to a man, which on his death 
passes to his heir, or on his insolvency, to the official 
assignee. It is less than the status , which includes all rights, 
duties and obligations as well as the capacities and incapacities 
of a man at one time. It differs from condition^ as it is not 
the same or similar in all persons 

12. What was a general pledge under the Roman Law, 
and how were pledges extinguished ? 

A. A general pledge is a pledge of each thing now 
belonging 01 hereafter to belong to the debtor ; but it does not 
include debts. The pledges were extinguished when (1) the 
pledgee became the owner of the property, (2) when the pro 
f perty was released, (3) when the obligation was discharged, and 
(4) when the pledged propery was brought to sale by the 
pledgee. . 

« 

1893 

1. See Q. 54. 

2. Write notes on following dicta ■—(a) No law can 
be unjust, (b) The King can do no wrong, (r) The King 
never dies. 

A. (a) Laws are made by the Sovereign who is the 
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impartial protector ot all people , and hfnce, they are not 
expected to oe unjust in any way (/) Although the measures 
passed by the King may be tyrmnical, yet his person is to be 
c onsidered as sacred, i t , incapable of doing any wrong No 
personal imputation is to be made against him (/) Although 
one King miy die, his heir will be King again , and heme, 
it is said that the King ne\ei dies 

3 “The phiase m peisonam , like the phnse/« um de 
notes the compiss of the right’ Explain and state the 
essentials of jus m rem and Jus in personam respectively 

A Set ()■> 163, 164 and 258 

4 Whit are the vinous sources of law ? \\ rite ->hort 
notes on e ic h of the m ? 

A Sc e ()•» 65 to 106 

5 State and discuss S II. Maines vie waste the^natenals 
nut of which the jus pnetonum was formed 5 Compare 
the development of the jus piitormm with that of English 
I quit) 

A See Qs 95 and 99. 

6. The conception of absolute power of disposition ot 
property to take effect not only during the lifetime of the 
proprietor, but even after his deith is essentially modern 
Explain and discuss this statement. 

A The idea of disposing of a man’s propertv in sue it 
way as he wills is a modern one Formerly, rights existed 
in families, and not in individuals , and hence, no person had 
abso ate power of disposing of any thing But in modern 
times the idea of individual ownership has grown up to the 
fullest extent , and hence, a person can legally dispose of a 
thing owned by him in any way he likes 

7. How do you explain the fact that under the old Roman 
law, the same formalities of execution were necessary for the 
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validity of a contract as that of a will. How came these* 
formalities to be relaxed ? 

A. Will was originally but a form of conveyance only ; 
and as both conveyances and contracts were included in the 
term nexum meaning a tiansaction with the copper and the 
balance, the same formalities had to be observed in execution 
of wills as in the case of contracts. But with the progress 
of nioiality, men gave up the lengthy procedure and substi¬ 
tuted writing in its place. 

. 8. See Q. 327. 

9. Distinguish between will and intention, and exemplify 
the vaueties of intention pointed out by Austin. 

A. See Q. 133, and t,). 5 of 1891. 

1894. 

1 See O. 38. 

2. See Q. 39. 

3. What are absolute duties. Give an instance of each 
of the four kinds of absolute duties. 

A. See Q. 153. 

4* Q* , 39* 

5 Give an example of each of the three varieties of 
intention mentioned by Austin. 

A. (1) The case in which an event (bringing the fruit to 
the ground) is contemplated as a consequence of an act which 
is likely to happen, and is wished as an end ; (2) When the 
event is contemplated as before, but wished as a means to an 
end (•}) When it is contemplated as before, blit is not 
wished at all either as an end or as means to an end. 

6. See Q. 210. 

7. See Q. 212. 

8. See Q. 64. 

9. Illustrate by at least two examples Sir Henry Maine's 
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position that ancient legal conceptions and ancient terms are 
subjected to a process of gradual specialization. 

A. JVexum (implying a transaction \yith copper and the 
balance) originally implied both contract and conveyance. 
Afterwards conveyances came to be designated by the term 
Afancipation while JVexum continued to imply contracts only. 
Manus (implying power) originally included the power of the 
head of a family over children, wife, as well as slaves, flock &c , 
but latterly power over children, was expressed by the term 
potestas , while manus continued to imply power over the wife. 

1895. 

?. See Q. 213. 

4. “ The habitual fear of punishment maketh men just * 
it frames and moulds their wills to justice.” Examine Austin’s- 
(riticism of this proposition of Hobbes 

A. Austin says that “ owing to the prevalent misconcep 
tions regarding the nature of will, the effect which is really 
brought upon the state of the desires is frequently ascribed to 
the will* The position is true in this sense that the fear 
of punishment “tends to quench wishes which urge to breach 
of duty, or are adverse to that which is jus mm or ordained.” 

5. Trace the origin of the modern International Law of 

1 

capture in war. 

A. The modem International law of capture in war, 
though admitting of the doctrine of occupancy {tj , in time 
of war the enemy’s property is considered as res nullius, and 
whoever first occupies it will be its owner) admits of certain 
rules by way of reform, as war now-a-days has assumed a 
better complexion. 

6. What in Bentham’s view are the true teats by which 
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a despotic Government may he distinguished from one that is 
free ? 

A. Bentham has pointed out that the distinction between 
a despotic and a free Government turns “ on the manner in 
which the whole mass of power which taken together is. 
supreme, is in ft free State distributed amongst the several 
ranks of persons that are sharers in it, on the source from 
whence their titles to it are successively derived; on the 
frequent and easy changes of condition between the Gover¬ 
nors and the Governed, whereby the interests of one class are 
more or less indistinguishably blended with those of the 
other; on the responsibility of the Governors; on the right 
which the subject has of having the reasons publicly assigned 
and canvassed of every act of power that is exerted over him.” 
To speak of the supreme authority as limited, or of their acts 
as illegal is in his opinion a simple abuse of terms. f 

7. See Q. P98. 

8. See Q. in. 

10. Give a short account of the different phases through 
which accerding to Maine, the primitive criminal law of the 
Romans passed. 

A. Relates to Maine’s Ancient Law. 

11. (a) What are laws properly so called ? (b) What posi¬ 
tive moral rules, are laws in the strict sense ? Illustrate your 
answer to the second question by examples. 

A. («) See Q. 21. (b) The positive moral rules which are 

laws in tHe strict sense are of three kinds, viz. % —(v) Set by 
men living in a state of nature. (2) Set by Sovereigns but not 
as political superiors e. g. t an imperative law set by a sovereign 
to a sovereign. (3) Set by subjects as private persons; eg- 
set by parents .to children, by masters to servants, by lenders 
to borrowers, &c. 
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12 What does Bentham mean by a physical or natural 
sanction ? St lit Austin’s objei tions to his use of the term ? 

A A physical or natural sanction is a sanction which is 
brought on the suffering pirty by his own tction , eg., if youi 
house falls down lor w tnt of repairs and causes injury to 
otheis, you bnn s upon youtself a sanction fof vour negligence 

1898 

t (ii) (live i short general description ol the leading 
ftatutes ol the Romm law of Servitudes (^) Define Ease 
ments and Profits a Pundre, and give instances Distinguish 
betwten eisements appui tenant and in gross 

A (a) See Q 233 (fi) Sec () 234 

2 Sec Q 225 

3 } \plun th nature of the Roman ( ontiait Stipulatio. 
V^hat w is its peculiti 1 xr tlkn< c aecoidmg to S H Maine 

A It k ({lined the prunnsi e to ask a question to the 
promisor in such way as ‘ Doyouagiec to do this ” and the 
promtsoi had to icply, ‘ \es, I do ” It had the cv< ellence of 
arresting the ittention of both the nromisor and the promisee, 
and thus mibled them to j edict whether tbiy should go on 01 
draw bai k 

4 SaQ 7 

<5 (ir) Whit is 1 universal succession ** (b) 'lhe notion of 
a universal su i ssion is much obscured m the English legal 
system (<r) Givi the Roman definition of an inheritance 

A (*) See Q 179 (b) Q. 180 (e) Inheritance implies 
succession to the cntiu or partial estate of a person so far 
as it is intestate 

6. SeeQ 14 

7. See Q 171 

8 See Qs. 252 and 253 
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9. See Q. 342. 

10. Enumerate and describe the sources ot law. 

A See Qs. 65 to ro6. 

1897. 

1 See Q.*42. 

2. “ A custom exists as law wholly independent of the 
will ol the sovereign authority and rests for its obligator) 
lorce upon national will or national conviction.” Discuss 
thi'» statement fixing the moment of time at which customs 
become law. 

A. See Q. 79. Custom owes its origin to chance 01 
conscious choice for some reason or other ; and it ripens into 
a habit by uniform observance of it for a long time. It is not 
prescribed by the Sovereign at the time of origin ; and its 
authority'as custom is due to the people. But when custom 
is recogni/ed by the State it changes into positive law and no 
longer remains as custom, and its effect is retrospective. 

3. Classify juia in re alitna. Give a short sketch of the 
Roman law of security. 

A. See 'Fable XI. App. B. and Q. 228. 

4. Explain the terms Usucapion, jus in rem, profits a. 
prendre, Jus gentium, patria potestas. 

A. Uwcafioti : was in Roman law a mode of acquiring 
ownership by possession (bona fide and under color of right) 
foi some time. 

Jus in rem—See Qs. 163, 164 and 258. 

Profits* a prendre-see Q. 234. 

Patria potestas—is the power of the father 01 other head 
ol a family over the children. 

5. (<i) Analyse the signification of the term possession. 
(6) Explain briefly in what sense the derivative possessor is a 
possessor, (c) What are the reasons for which possession 


»5 
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receives protection, (d ■ What place should the doctrine of 
possession occupy in a Code of Ijaw ? 

A («) See Qs. 202 to 206. (b ) See (). 214 (/) See (). 
209. ( d ) See Q. 211. 

6. Shew that our modern conception of testamentary 
succession is the result of slow development. 

A. See Q. 183 and 184. 

7. See Q. 136. 

8. See Q. 269. 

9. See Q. 337 and 342. 

10. See (,). 326. 


1893. 

1. (a) State fully the current theory regarding the condi¬ 
tion of primitive societies. W hat was the condition bf woman 
in such societies ? 

A. (tf) It is the Patriarchal theory.—See Q. 3 of 1878. 
The condition of woman was perpetual tutelage. She had no 
title to liberation or to become the head of a new family or a 
new set of parental powers. 

2. See Q. 179. 

3. What according to S. H. Maine is the early history ol 
proprietory right. State his criticisms on the doctrine of occup 
ancy in regard to the origin of ownership. 

A. He thinks that the true origin of private property was 
by gradual dissolution of the blended rights of a community 
into the separate rights of individuals. He argues that the 
occupancy theory is untenable as the facts of history 
shew that originally there were families and not individuals as 
units of society ; and he also maintains th^t the idea that 
every thing ought to have an owner does not explain the 
theory. 
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4. Se<* Q. 37 

5. See Q. no. 

6. Sec Qs. 115 and 127. 

7. See Qs. 163 and 164. 

8. See Q. 215. 

9. See Q. 192. 

10. See Q. 219. 

11. Sec Q. 202. 

1899. 

1. See Q. 345. 

2. See Q. 101. 

3. (a) What control, if any, has the Governor Geneial of 
India, as such over the different legislature bodies in the 
country (//)‘Discuss Sir Wiiliam Markby’s views as to the powers 
of Subordinate legislative bodies. 

A. (a) The Governor General has the power of granting 
Sanction 01 not to any act of Subordinate legislature, {fi) See 
Q. 107 a. 

4. See Q. 138. 

6. What is the relation between sanctions and rights ? 
Give difinitions of both these terms. What is the difference 
between ultimate and intermediate sanction ? What is the 
tendency of modern legislation as to sanctions ? 

A. Sanction is a penalty or evil which is to be incur 
red in case a right be violated. It is prescribed by the Sovereign 
who is thS author of laws creating rights , and who enforces 
laws by means of sanctions , and thereby protects the rights. 
Right is a privilege created and protected by the law of a 
country. As to “right'’ and “a right”—see Qs. 112 to 
114. Ultimate and Intermediate Sanction—See Q. 2 of 1876. 
See Qs. 53, ij8 and 119 
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7. lllustratt the importance of Fictions in thfc infancy olf 
Law. 

A. See Q. 64 and Q. 2 of 1882. 

if. See (,) 76. 

10. What is the difference between (»*) easement and 
profit a pendre, (2) ownership and possession, (3) negligence, 
heedlessnes> and rashness, (4) will and intention. Illustrate 
your answer in each case. 

A- (I't See (). 234. (2) See Q. 220 and Q. 2 of 
*875, (3) See (J 139. (4) See Q. 133 and Q. 5 of 1894. 

n. What is Blackstone’s explanation of error ? Discuss it 
in connection with the views expressed by Austin and 
Savigny on the same subject. How is error in criminal cases 
(1) regarded by the Roman law : (2) treated in the French 
Code ? 

A. Blue kstont affirms that ignorance of law is no 
excuse on the ground that every person may know the law, and 
he is bound to know it. But Austin contends that the position 
that ever> person may know the law is unture ; and further, he 
maintains that to assert that ignorance of law will not excuse 
because Ik is bound to know it is only to assign the rule as a 
reason for it*elf Austin considers that the only giound wh) 
ignorance ot lx\\ is considered as an excuse is that otherwise 
the Court would be involed in questions scarcely possible to 
solve, and thf administration of justice would be next to 
impracticable. 

Th Roman Law allowed ignorance of law as an excuse in 
the case of women, soldiers and persons under twenty-five 
years, in whose case ignorance of law seems to be inevitable on 
account of sex, profession, and age. But even in these cases, 
it was no excuse if the jus gentium was broken as it is knowable 
naturali ralione The French Code does not allow it as an 
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excuse ; fo#, the law, it holds, ‘‘both can be and ought to 
be definite and knowable.” 

12. (a) Sketch 'the early history of the conception of a 
crime. (/>) Distinguish between civil injuries and crimes, 
ic) Discuss the statement that the more archaic a code, the 
fuller and minuter is its penal legislation. (Jive illustrations 
in support of your answer. 

A. ur) See the Criminal Law un<l< i (). 342. (//) 
See (). 326 (l) See Q. 327. 

1900. 

1. 1 Explain the nature of Responsa Prudentium in early 

Roman law and compare them with English case law. 

A. Responsa Prudentium was in caily Roman Law a 
kind of positive law which was made by its immediate authois 
(judges or legislators) on opinions and practices of eminent 
private lawyers. • These lawyers influence the judges or 
legislators by their opinions, and aie, like custom, causes of 
law, but not their authors. 'The judges or legislators by 
accepting the opinions make.them laws as they do in the case 
of customs. 'This law is similar to the English case law ; and 
die only difference lies in the different turns given to the 
expression. 

4. Distinguish. Positive Law from Divine Law and Prin¬ 
ciples ol Morality. A. See Q. 6r. 

5. .See Q. 72. 

6. Explain the division of positive law into private law 
and public law. A. See Q. 337. 

7. See Q. 114. 

8. Explain the following terms (a) rights in rem and in 
personam, (6) antecedent and remedial rights. 

A. (<z) See Qs. 163, 164 and 258, •(/') See Qs. 166 and 
167. 
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9. Explain the distinction between relative and absolutt 
duties. Criticize the term absolute duties. A. See Q. 153. 

10. What are servitudes ? (live instances of them. 

A. See Qs. 231 to 241. 

11. Explain the nature of security knoyn in Roman Law 
as hypothec. A. See (4) of Q. 247. 

12. State briefly the evil consequences which followed the 
passing of the Regulating Act. A. See Cowell’s T Lectures 

1901. 

V. li .—Questions 1 and 2 are omitted as not relating to 
Jurisprudence. 

3 (a) What do you understand by the Patriarchal theor) 

of the primeval condition of the human race ? (/>) Which is 
older, intestate mheiitance or testamentary succession ? Gi\< 
ground for your answer ? 

A. (rr) See Q. 3 of 1878. (//) Intestate mheritanct 
is older; for, the facts of history shew that in eaily society, 
individuals had no right and families were units of society. 

4. Summarize the various modes in which ownership ma> 
bo acquired ? A. See Q. 224. 

5. What is the meaning of and distinction between it 
prcsentative and derivative possession ? A. See Qs., 212 to 214. 

6. Define (a) Fiducia, Pignus, Hypotheca ; {/>) Usucapion ; 
(r) Universitas Juris, ( d ) Jus in rem and in personam, ( e ) 
Usus : Usufructus. 

A. in) See Q. 247. (fi) See Q. 225. (c) See Qs. 179 
and 10 of 1892. (d) See Qs. 163, 164 and 258 (e ) Uses — 

is a mere mode of Usufruct /. e. the same right with some 
additional limitations in point of user. Usufructus —is a 
right of completely enjoying the whole subject for life merely 
under certain restrictions. The entitled party can not cede 
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his usufruct so as to put the alienee in his own place, though 
he may let it out, reserving a reversion to himself. 

7. “ Until the State is formed there can be no law in the 

strict sense of the tern).'’ Explain this statement. 

A. There can be no law before the formation of a State ; 
for, law is to be set by the Sovereign or political head of a 
society : and unless there is any society there can be no 
Sovereign. 

S. Why can not ignorance of law be admitted as an 
excuse? 

A. Sec Q 11 of 1899 and (). 13D. 

9. Distinguish between moral and legal rights and dutits 

A. See Qs. 115 and 116. 
io. S^e Q. 375. 

PRELIMINARY f>. I.. 

1908. 

r. Define rights in tem , and state the principal heads 
thereof, giving an examp'e of eaih. A. See Q 192. 

2. Define a wagering contract and give instances wheif* 
such contracts are valid and whcie they are not. 

A A wagering (aleatory) contract is one which depends 
for its effects as to both profit and loss upon an uncertain 
event. See q. 290. All contracts or agreements by way of 
gaming ©r wagering are null and void—8 and 9 Viet. c. 109 
S. rS. 

3. State and criticize Saxigny’s analysis of contract. 

A. See Qs. 268-269. 

4. State the law of Rome and of England regarding the 
ransfer of an obligation. A. See Q. 285. . 
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5. What are the five different heads under which .wrongful 
acts are classified, and distinguish torts from crimes. 

A. See Qs. 326 and 329. 

ft. What are the principal causes of the chief varieties 
of status among natural persons and give illustrations of any 
four of them. A. See Q. 309. 

7. State and briefly explain the antecedent international 
rights in rem and in personam. A. See Q. 356. 

FINAL. 

1. The obligation of law rests eveiywhere and at all times 
upon a Sovereign political authority. How .have the diffi¬ 
culties of the above theory been dealt with by Maine and 
Holland. A. Sec Q. 40. 

2. Explain and illustrate the difference between torts and 
crimes. A. See Q. 326. 

3. Explain legal rights noticing the elements from which 
a light results. See Q. 127. 

What do you understand by antecedent right in rein. 

See Q. 164 and 166. 

\\ hat rules are comprised in Private Adjective Law* 

A. See Qs. 314 and 316. 

4. Explain Belligerency and Neutrality. See Q. 368. 

What are the steps by which redress for a violated right 

may be obtained in a friendly manner. A. See Q 369. 

5. K' plain and illustrate the distinctions between pledge, 
pawn, lien and hypotheca as modes of creating a security. 

A. See Qs. 245 to 2 <6. 

N. B .—Questions of Group II are omitted as not relating 
to this book. 
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January , 1909. 

PRELIMINARY B. L. 

r. State the practical conclusions drawn irom the doctrine 
of Jusnaturale. See Os. 28. 

2. Explain the meaning of Right and distinguish a legal 
right from all other rights. A. See Qs. 127 and 114. 

3. Define and classify rights in rem and give an example 
of each kind and of their violation. A. See Qs. 164 and 166. 

4. Explain and illustrate external sovereignty, Internal 
soveieignty state, simple state and sjstem of states. 

A. See (Js. 29 and 31. 

3. Explain and illustrate Adjective Law, Substantive Liw, 
Normal person, Abnoimal person and servitude. 

A. Ste ()s. 127,231 and 233. 

(1. What are.the two kinds of possession in Roman Law, 
give examples thereof? WhaL are Savignys; and Therings 
views on the Roman * Law of possession. What are the 
Teutonic and English theories on the subject. 

A. See (Js. 203 to 206. 

7. How is the right of original acquisition acquired with 
<>r without an act of possession. See 224. 

8. What is the difference between a tort and a crime ? 

A. See Qs. 326 and 329. 

How are remedial rights extinguished. See (,)&. 335. 

(1. The- movement of progressive societies has hitherto 
Seen a hiovement from status to contract Develop. Explain 
clearly the meaning of status and of contract. 

A. See Q. 2 of 1891. 

7. What do you understand by the subjective and the 
objective theories of contract. Which do you accept and why ? 

A. See. Qs. 269 and 270. Sa vigny’s theory by which 
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union of* wills is necessary in a contract is tlje older ot 
subjective theory, while the theory which does not require 
it is the newer and objective theory. 

8. Write a note on the history of testamentary succession 
A. See qs. 183 and 184. 

c). Analyse “ possession” and explain the relation between 
possession and property. Define ownership. 

A. See Qs. 219 and 220. 

10. Sketch the history of debit and crime and explain the 
difference between the two. How would you classify toits 
A. See Qs. 326 and 329. 

ti. “International Law is the vanishing point of Jurh 
pondence.” Develop. A. See Q. 345. 

t2. Examine the theories regarding the pioper forum for 
the punishment of an offence. A. See Qs. 391. 

(1). Suppose an Afghani murders a Chinaman in Calcutta 
Where and by which law do you think he should be tried 
A. In Calcutta, by the laws of British India 


1910 </>). 

First Paper. 

1. Indicate the part played by one*of the following 
agencies in the development of law. («) Cu.stom and (b) 
Equity. A. See Qs. 70 and Q4. 

2. Explain the term “ Right ” and its ambiguities. What 
is the relation of law to rights. A. See Qs. 112 and 114. 

3. The essential, lements of an “ Act ” are three-namel> 
an exertion of the will, an accompanying state of conscious 
ness, a manifestation of the will.” Discuss this proposition. 
Is the test applicable to all “ Acts."’ A. See Q. 133. 
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Or 

Analyse and explain the constituent elements of a contract 
discuss the claims of the so called objective theory of contract. 

A. See Qs. 268 to 271. 

4. Distinguish Private from Public Law. Examine the 
place of Criminal Law in the scheme of classification. 

A. See Qs 337 and 326. 

Or 

. Explain “ The law of nations is but private law writ large.’’ 
It has been said that international law is the vanishing point 
of Jurisprudence. Can you justify this statement. 

A. See Qs. 344 and 345. 

S Analyse clearly the notion of Ownership. Explain 
the nature of the special protection which the law gives to 
possession, giving reasons for the same. 

A. See Qs. 219, 220, 209 and 205. 

Second Hack. 

6. Explain the difference between 'Port and crime. 
Illustrate your answer by special reference to defamation 

A. See Qs. 326 and 330. 

Or , 

What do you understand by Negligence? Can you 
indicate any standard for measuring Negligence ? Give illus 
tratiqns. 

A. There are two degrees of Negligence :— 

(1) Want of care and skill, which are due from persons 
generally. (2) Want of such Care and skill as are due from 
the specialists. 

7. Write short notes on the following ;—(a) Positive law, 
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(b) Respondent superior, ( c) Rights of Neutrals, and (d) 
Artificial persons. A. See Qs. 32, 375 and 129. 

8. Trace the development of law, indicating the agencies 
which bring it into harmony with society. A. See Qs. 66 and 64. 

9. It has been said that the Jus Naturale of the Greeks is 
simply the Jus Gentium of the Romans seen in the light of a 
peculiar theory. Discuss this proposition. A. See Q. 60. 

Discuss the following :—The movement of the progressive 
societies has hitherto been a movement from status to con¬ 
tract.” A. See Q. 2 of 1891. 

10. Briefly describe the gradual development of the 
dea of wrongs from the earliest times A. See Q. 326. 

Or , 

Trace the gradual changes through which the modern 
conception of contract has emerged out of the ceremonial 
contracts of ancient times. A. See Q. 269. 

1911 (a). 

First Half. 

1. Jurisprudence is “the formal science of positive law.” 
Explain. Analyse the concepts involved in the different terms 
used in the above definition. A. See Qs. 8 and 32. 

2. What is the Law of Nature. Sketch the history of the 
doctrine relating to this law, and briefly indicate some of the 
practical conclusions deduced from it. A. See Q. 28. 

3 Discuss the doctriue of sovereignty ? How, if at all, 
will you ..pply it to Hindu Law. A. See Qs. 32 to 42. 

4. Examine the relation between law and custom—when, 
in your opinion does custom become law. A. See Q. 7°* 

5. What is equity ? Trace briefly the growth of equity 
Jurisdiction in England and compare English and Roman 
Equity. A. See Qs. 94 and 95. 
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6 . Define and analyse Right. Classify and illustrate the 
different kinds of legal right. 

A. See Qs. 127, 128, 146 and 147. 

Sf.cond Half. 

7. Write a*historical note on testamentary succession and 
* briefly compare ancient and modern ideas respecting will. 

A. See Qs. T83 and 184. 

8. In its lowest form it is a right of possession, in its 
highest form a right of ownership.” Analyse and explain 
both conceptions fully. A. See Qs. 219 and 220. 

9. Examine the objective theory of contract. Indicate 
the place of contract in early law. What do you understand 
by quasi—contract. A. See Qs. 7 of 1909. 

10. How may wrongs be classified ? Which classification 
do you adopt and why ? A. See Qs. 326 and 329. 

11. Write* a note on Legal Fictions, and illustrate the 
part they play in English Case law. A. See Qs. 2 of 1882. 

12. Sketch the history of criminal law. Discus the 
current theories of Criminal Jurisdiction. 

A. See Qs. 342 and 391. 

1911 (t>). 

1. “Jurisprudence is the formal science of positive law.” 

9 

Explain and discuss. A. See Qs. 8 and 32. 

2. What are the instrumentalities by which law is brought 
into harmony with society. Indicate the nature of the opera 
tion or each. A. See Qs. 64, 94, 102 and q. 2 of 1882. 

3. Write short historical note on the Law of Nature. 

A. See Q. 28. 

4. How' would you analyse a right. Explain and illustrate 
rights at rest and in motion, rights in rem and personam,, 
rights antecedent and remedial. 



ixi 


APPENDIX. 


A. See Qs. 127, 146 and 170. 

5. “ The family as held together by the Patria Potestas 
is the nidus out of which the entire law of Persons has 
germinated.” Develop. 

A. The law of persons has grown out of th$ law governing 
families in ancient times. As law recognizes now individuals 
so it did families before (the law of individuals or persons has 
gradually grown up) as units of society. 

Second Half. 

6. “ The movement of progressive societies has hitherto 
been a movement from status to such contract.” Explain 
and examine. Specify the constituent elements of contract. 

A. See Q. 2 of 1891, and Q. 271. 

7. For purposes of Roman 'Festalmentary Jurisprudence 
each individual citizen was a corporation sole. Explain.. 
Institute a brief comparison between ancient and modern 
ideas respecting wills and successions. 

A. See Qs. 183 and r84. 

8. All property is founded on adverse possession ripened 
by prescription. Examine. Analyse the concept of possession. 

A. The law is that adverse possession ripens into legal 
right when the real owner is barred from recovering his rights 
by the lapse of the period as fixed by the law of Prescription. 
Hence the above is a correct proposition. But when the real 
owner parts with his rights for consideration, for a legal 
purpose and of his free will, the purchaser acquires rights 
without waiting for the period of prescription. 

9. “ The penal law of ancient communities is not the 
law of crimes; it is the law of wrongs or torts.” Develop. 
Explain clearly the distinction between crimes ana torts. 

A. SeeQ. 326. 
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10 “The law of nations is but private law writ large.” 
Develop. 

A. See Q. 349/ 

1912 (a). 

1. I )efine “ Jurisprudence.” Mention some improper uses 
of the term. A. See Qs. 1 and 5. 

Is the science of Jurisprudence divisible into several 
species. A. SeeQs. 9 to 11. 

.2. Explain the different senses in which the term /aw has 
been used. How would you define it. 

A. See Qs. 19,196. and 32. 

3. Indicate the relations subsisting between (a) Principles 
of morality and positive law ; (b) custom and law. 

A. S§e Qs. 59, 70 and 72, 

4. Discuss the theory of sovereignty. Do you support 
it ? If so on what grounds ? A See Qs. 37 and 38. 

5. Analyse “ right. J ’ Explain and illustrate the distinc¬ 
tion—between “ natural ” and “ artificial ” persons. 

A. See Qs. 127 and 129. 

6. What is a Juristic act ? Enumerate its essentials and 
specify its characteristics. A. See Q. 141. 

7. Discriminate carefully between a crime and a wrong, 

A. See Q. 32b. 

Second Half. 

1. Th£ Law of Nature is simply the Law of Nations 
seen in the light of a peculiar theory. Develop. 

A. See Q. 60. 

2. Briefly discuss the nature of the various agencies by 
which Law is brought into harmony with society. 

A. See Q. 64. 

3. Write a short note on the Patriarchal t.heory. 
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A. See Q. 3 of 1878. 

4. Sketch the early history of testamentary succession. 

A. See Q. 183. 

5. Define ‘‘status. 5 ' What do you understand by the' 

historical difficulty of Primogeniture. , 

A. See Q. 2 of 1891. 

The right of the eldest son to inherit the father’s estate 
was not recognized in ancient times when properties were held 
by families and not by individuals. Hence arises the difficulty 
of considering Primogeniture as historically of ancient origin. 

6. Analyse the legal concepts of possession and property. 

A. See Qs. 219 and 220. 

7. “The penal law of ancient communities is not the 
law of crimes ; it is the law of wrongs.” Develop. 

A. See Qs. 326 and 327. 

1912 W. 

First Paper . 

1. Analyse the notion of Positive Law, briefly explaining 
its constituent elements. A. See Q. 32. 

2. Define rights in rem and rights in personam. Brief!) 
indicate with the help of illustrations, the different heads, 
under which the rights in rem have been classified. 

A. See Qs. 164, 190 and 192. 

Or, 

Explain the essential elements of a contract. State and 
criticize Savigny’s analysis of a contract. 

A. See Q. 269. 

3. Define ownership. Explain and illustrate any four of 
the different methods of acquiring ownership. 

A. See Qs. 220 and 224. 



APPENDIX. 


Ixiv 


Or, 

Is International Law entitled to be called Law. How 
does it differ from Positive Law ? A. See Qs. 344 and 345. 

4. What do you mean by “ Sources of law,” Illustrate 

your answer by apecial reference to one of the following:— 
(a) Religion ; ( 6 ) Legislation. A. See Qs. 81 and 102. 

5. Write short notes on the following :—-(<*) Respondent 
superior, (£) Corporation solo, (c) Sanction and (</) Remedial 

rights. A. See Qs. 308, 53 and 322. 

• , 

Second Half. 

6 . Describe briefly the origin of Jus Gentium and Jus 
Naturale. A. See Q. 60. 

Or, 

Briefly*describe the influence exercised on Modern history 
by the theory of -the Law of Nature. A. See Q. 63. 

7. Illustrate the part played by legal fiction in the 

development of law. A. See Q. 2 of 1882. 

' Or, 

Sketch the history of testamentary succession. 

A. See Q. 183. 

8. Sketch the early history of delicts and crimes. 

A. See Qs. 32*6 and 327. 

N,B. Qs. 0 and 10 are omitted as not relating to this book. 

. ’ 1913 (a). 

First Paper. 

1. Define “ J urisprudence. 55 Examine the validity of the 
distinctions made between (a) Particular and universal Juris¬ 
prudence ; ’{&)' Historical and Philosophical Jurisprudence. 

A. See Qs. 1, 8, 9 and ro. 
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2. What is the Austinian conception of law ? How far 
are you prepared to accept it ? Give reasons for your answer. 

A. See Q. 54. 

3. (a) a right in rem and a right in personam. ( b ) an 
antecedent right and a remedial right. 

Give one illustiation of each. A. See Qs. 164 and 166. 

4. Analyse the legal concept of possession and indicate 
how it is related to that of ownership. 

A. See Qs. 219 and 220. 

5. Explain and examine the objective theory of contract. 

A. See Qs. 269 and 270. 

6. How would you classify torts? Distinguish torts from 
ciimes. A See Q. 326. 

7. “ International law is the vanishing point of furis 
prudence.” Develop. A. See Q. 345. 

What is the objection to the term “ private international 
law.” A. See Q. 389. 

Second Half. 

N. B. Questions 1 to 3 are omitted as not relating to tins 
book. 

4. What do you understand by “ legal fictions ? ” Ulus 
irate your meaning by two concrete examples: — 

A. See Q. 2 of 1882. 

5. Write a brief note on the Law of Nature. 

A. See Q. 28. 

6. The movement in progressive societies has been from 
status to contract. Develop. A. See Q. 2 of 1891. 

7 Sketch the history of the law of testaments amongst 
the Romans and the Hindus. A. See Qs. 183 and 184. 
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1913 (b). 

First Paper. 

i.- What do you understand by the “ Sources of Law.” 

A. See Qs. 65 and 66. 

What is Cusfbm ? At what moment does it become Law. 
Ought any high functionary in the state to be allowed to 
disregard Existing law and introduce a more perfect body of 
rules discoverable in his Judicial conscience What weight 
would you attach to the obiter dicta of Judges. 

A. See Qs. 70, 72, 87 and 91. 

2. A moral and a legal right are so far from being 
identical that they may easily be opposed to one another. 
How ? What is meant by the terms the person of inherence 
and the person of incidence? Classify Persons. Discuss the 
relation of will and consciousness to an Act. 

A. See Qs. 115, 127, 129 and 133. 

• Or, 

How would you classify Rights. What is the value of the 
radical division of rights. Why does Austin reject this division. 
What is the distinction between normal and abnormal rights ? 
Where would you draw the line. 

A. See Qs. 146, 148, 150 and 152. 

3. Analyse the notion of possession. Discuss the theories 
ol Savigny and Vonjhering in this connection. What is the 
theory of English Law on this point? Can you lawfully 
prevent Any person from flying in an aeroplane over your land. 

A. See Qs. 201 to 206. 

4. Discuss the different theories of contract. What is the 
.♦bjective theory of contract ? Do you accept it? How far 
<*an a contract be regarded as the taking of a risk. 

A. See Qs. 262 to 296. 
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Or, 

What is meant by antecedent international rights in rtm t 
(Classify them. What are the rights and duties of Neutrals. 

A. See Qs. 356, 357, 359 and 375. 

5. Discuss the question of a competent forum with regard 
t«> Public Law. See Qs. 377 to 381. 

Second Half. 

1. What do you understand by a ‘law of Nature. 3 Discuss 
the progress of the idea in France and its importance in 
modern International Law. A. See Q. 28. 

2. Explain some of the important different es between 
ancient and modern ideas on the subject of wills and succes¬ 
sions. A. See Qs. 182 to 188. 

3. Criticize the aphorism of Savigny that all property is 
founded on adverse possession ripened by prescription. 

A. See Q. 8 of 1911 (Second Half). 

Explain “ consensual contracts.” Why were they called 
contracts Juris Gentium ? How were they related to Jus 
Naturale? A. See Q. 269. 

4. What is Allegiance ? What are the different kinds of 
allegiance ? What is meant by the terpi a natural-bom 
subject. A. See q. s of 1874. 

N B. Question 5 is omitted as not relating to this book. 

1914 (a). 

First Half. 

1. Define Jurisprudence? Is it divisible into (a) general 
and particular and (b) historical and philosophical. 

A. See Qs. 1, 9, 10, and 12. 

2. Enumerate and briefly describe the sources of law/ 
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A. See Qs. (15 And 66. 

3. “Law in something more than police.” Explain. 
Indicate the purposes and objects of law. 

A. See Qs. 109 (para. 3), ito and 111. 

4. How would you classify rights ? Distinguish between 
a right at rest and a right in motion. A. See Qs. 146 and 170. 

5. Examine the objective theory of contract. 

V 

A. See s. 2 69. 

6. Analyse the idea of possession. How is possession 
related to properly or ownership. A. See Qs. 201 to 206. 

7. “ International law is the vanishing point of Juris 
prudence.” Develop, A. Sec Q. 345. 

Second Hau. 

1. What do you understand by a legal fiction? Illustrate. 
A. See Q. 2 of t88 2 . 

2. Discuss briefly the theory of social contract. 

A. See Q. 269 

3. Sketch the history of equity. See Q. 94 

N. B Qs. i to 7 arc omitted as not relating to this book 
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'FABLE I. — {See Q. ij). 

Sciences. 


“Theoretical” or “Physical 
Sciences,” (which deal with 
external nature), 


“Practical” or “Moral Sciences, 
(which deal with the action 
of men). 


Ethics (dealing with the con¬ 
dition of wrV/, irrespecth’e 
of action). 


Sciences in which rnles are 
enforced by indeter¬ 
minate authority. 


Sciences in which rules are 
enforced by human 
agency. 


Nomology (dealing with the co 
ditions of wi/t, as shewn 
in action). 


Sciences in which rules are en 
forced by determinate 
authority. 


I 

Sciences in which rules are en 
forced by super human 
agency (God). 


Sciences in which rules are 
enforced by ordinary 
human agency. 


• i 

Science in which rules are en¬ 
forced by'the sovereign or 
the head of a political 
society ( Jurispr'JDBNCK). 
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TABLE II .—(Ser Q. 14). 

Bentham’s Division of Tmusi’RunKNCR. 


Jurisprudence. 

I 


Expository, 
(what the Jaw is). 

I 


Censorial, /. t\, 
what ought to he law. 


Authoritative, 
(Legislative law’). 


Unauthoritalivc, 
(Text-books on law). 


I 


Local, 

(with regard to any particular 
country). 


I 


Universal, 

(works upon law without 
reference to any country). 


.TABLE III .-(See Q. 22). 
1 1011 and’s Diwsion of Laws. 
Law. 


Law as order of Lhe Universe. 


1 m 

Law as a rule of action. 


Law dealing with internal will, 
irrespective of its external mani¬ 
festation or act, the laws 
of the Science of Ethics. 


Law dealing with wiU as 
shewn in ac(s y (viz., 
the laws of the Science 
of Nomology). 


Law enforced by indeterminate 
authority includes 

1. Laws of fashion, 

2. Laws of honor, 

3. Laws of morality (includes 

Law of Nature). 


Laws enforced by 
determinate 
authority. 


Law enforced by Law enforced by super¬ 
human agency. human agency (Divine 

I^aw or Law of God). 


’ ' I I 

Rules enforced by ordinary Law enforced by the sovereign or the head 
human agency. of a political society (Positive Law). 




Law of Persons. 
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TABLE IX.—(Sec Q. 22). 

Austin’s Divisions of Law in its Literal Sense. 


Law. 


Divine Law or I.aw of 
God (set by God to men.) 


Positive Law (set by 
political superiors yctipg 
vis suclf.) 


Positive Morality 
(positive moral rules.) 


Human Law 
(■^et by men to men.) 

i 

" ""I 

Laws (set by 
men not as political 
superiors.) 

I 

• 

(Ibject improperly but by close 
analogy called law. 

I .aw so called by 
a mere figure of speech. 


TABLE X, (St Y Q. 7jo). 


Normal ... 

Lunatic ... 

Alien 


Law of Tin nos. 

I 


Shipping. Banking. 


Torts. 


' family. 


Succes¬ 

sion 




Covert 

Infant 

&c. 



1 

I 

1 

I 



Af. *B .—The shorter line represents the Law of persons, and the larger 
one the Law of Things. The horizontal and vertical lines express the 
variations of persons , and things respectively. 





L.iw. 


A I'l'KNDIX 



Rights :n rem. Rights in personam. 
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TABLE VII .—(See Q 220). 

Orbii of Ownership. 


Possession l njo>nicni Disposition, 

1 f 1 

|u-> vindirandi. _ * 1 

~ I 

K’ght of acquiring 
fruits or mcreise, 

« if , the young of 
t attic, addition 
to soil b\ nllu 
vion 


Right oj user 

t 


\lto ition Destruction Aliemtioi 

Objeots o( 3 \intiship ire - (i) lingiblc objects ; (2) im ingihle p» 
pcity including (a) pat« nt, (ft) tridc mark, (c) cop) nghf, ind (f/» It inchisi : 
and (3) Uim<_rsit is Bonmuni Modes of acquisition o( Ouneiship 
ire —(1) Origin il, / t , («) with an act of possession , in , occnpati 1 
speuhcitm, fructuin ptueptio ind lawful p isscssion ind (/) uitsiout an u 
of possession ; vi , aecissio, conf isio, (11) Dcrnative including (1) 1 

terv»vos,«f , gilt, coivcyincc, and (2) upon dc ith , * , succcssioi 

lntcstitc, or under will 1 h« Modes of Ownculnp ir< -(t) I egd m 1 
{2} V jmtahli 


r\BLE vm [Set () 2Q7) 

VaRIMIONs Ol IlfRIsriC PlK%ON 
Norm il person 1 


lnfint 

1 erne covert 


/ 


/ ✓ 

/ 

/ 


/ 



Consist 


Lunatic 


*Ve 




Artificial person 
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TABLE IX .—(See Q. 80/1873 of fhe C*. 'U.) 


Royal Prerogatives. 


1 >ircci« 

l 


I 

Indirect. 


Royal character. 


Royal authority. Royal income. 

l * 


I. 


The attribute of Sovereignty 
or pre-eminence, from which 
arise the maxims : 

(a) There can be no corrup¬ 
tion of blood in the sovereign. 
(/J) The sovereign cannot be a 
minor in judgment of law. 

(r) The King never dies 
(though one King die*- his heir 
become**attain King). 


z. Irresponsibility— the King can 
do no wrong (/ t., must not 
be imputed to him personally) 
from which arise the mhxims 
* (a) no suit or action can lx* 
brought against I be sovereign ; 
—which is also clear on the 
ground that no court can have 
jurisdiction over him as rill 
jurisdiction implies superiority 
of power and proceeds from 
him. Remedy in case of wrong 
is however by Pelitum of Right. 
(/') Nullum i cm pus ocntrril 
regi, iTc ., there can be no 
negligence or laches in the 
King, llpnce, a person can 
be tried for a criminal offence 
at any rime, and the right to 
do it is not barred by lapse of 
time. 


1. The Sovereign has the sole power 
of sending ambassadors to foreign 
States and receiving ambassador. 

Right to make treaties, leagues, and 
alliances with foreign States and 
princes. 

v Right of making war and peace. 

$. Power of directing the issue ot 
letters of marque and reprint. 
upon demand by the >ubjecls. 

5. Power of granting safe conducts. 

6. Power of rejecting provisions of 
Parliament which seem to him 
improper. 

7. Being first in military 'command 
within the Kingdom. 

S. Fountain (distributor) of justice 
and general conservator of th** 
peace of the kingdom. 

<). Guardian of disabled persons ; vr ., 
infants, idiots and lunatic. 

10. Fountain (parent) of honor, 
office and privilege. 

11. Arbiter of commerce. 

12. Mead and supreme governor ot 
the national church. 


N.B .—Prerogative :—(from pr,c and rago —something required or demanded 
before or in preference to others) implies “the character and power which 
the Sovereign fiath over and above all other persons in right of his royal 
dignity, and which though part of the common law of the country is 
out of its ordinary course.” 
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